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After spending decades in the shadows, NEPA - the statute governing environmental impact
statements — has become a hot topic. And not in a good way: it is under concerted assault
from Congress, the White House, and the Supreme Court. As we will see, the Supreme
Court’s recent decision in the Seven County Infrastructure Case is probably the biggest
problem. Notably, the debate over NEPA has taken place without much hard data about its
effectiveness or costs, so everyone seems free to make their own assumptions.

What do we know about NEPA'’s costs and benefits? Less than you might think, given
that the statute has been in effect for over 50 years. It’s very hard to measure the
effectiveness in NEPA, in terms of how much environmental harm it has avoided. Some of
the effects are invisible, in terms of projects that are never even proposed or are proposed
in substantially modified form because of the need to disclose environmental consequences.
We know that very few projects have ever been permanently halted by injunctions, but that
some have been abandoned after NEPA litigation. (We also don’t know much about the
accuracy of the predictions made in environmental reviews, because there’s little follow-up
after the project is approved). Costs are also unclear. Only a small number of projects
require full-fledged impact statements, and many environmental reviews are completed
fairly quickly. Some take a long time, however. But we don’t know whether the reviews are
slowing down the permit process or whether they are taking longer because the permit
process has been lengthy for other reasons. As I said, however, none of these uncertainties
has stopped everyone from having fierce opinions.

How serious are the threats from the White House? The Trump Administration has
made lots of efforts to drastically short-circuit the review process. Those are probably less
threatening than they might seem. Trump eliminated the regulations that a White House
Office, CEQ, had issued for over forty years. Court had given a lot of deference to those
regulations, so abandoning them meant giving up an important tool for influencing the
Courts. The substitutes — executive orders from the White House and regulations from
individual agencies — won't get judicial deference.

What about Congress? Congress passed a big overhaul of NEPA a couple of years ago,
and the recent Reconciliation Act allows some companies to speed up the review process
dramatically. But neither of these legislative actions changed the substance of NEPA: what
environmental effects and project alternatives need to be discussed. Congress did increase
the number of smaller and more routine projects that can escape review entirely, but that
hasn’t been where the big controversy has been. In the end, while these various measures
might or might not be good ideas, they are more aimed at streamlined procedures than at
limiting consideration of environmental impacts.



The Assault on NEPA: A Threat Assessment | 2

What about the Supreme Court? The Supreme Court’s recent decision in Seven Counties
stands out for two reasons. First, it tells courts to use a light touch in NEPA cases and to
avoid second-guessing agency experts. And second, it truncates what kinds of
environmental effects need to be considered in cases, at least where those effects turn on
later actions by other regulators. Read broadly, the case could go far to make NEPA a dead
letter. But the opinion is sloppily written and leaves room for interpretation. And NEPA has
suffered an uninterrupted string of defeats in the Supreme Court since the 1970s, yet has
managed to remain robust anyway.

Where to go from here. Faced by these attacks, the natural response of environmentalists
is to go into all-out defensive mode. That’s tempered a little by the desire of many
environmentalists to streamline permitting for clean energy projects. (Not that the Trump
Administration is going to do much of that anyway.) It might be more useful, however, to
take a deep breath, give some serious thought to what we really want NEPA to achieve, and
work on getting there.



