
July 6, 2017 

Dear Secretary Zinke and Secretary Ross: 

We the undersigned 121 law professors with expertise in environmental, natural resources, and 
administrative law, and related fields, submit these comments to express our serious concerns with the 
process initiated by Executive Order (EO) 13792, which directs the Secretary of the Interior (Secretary) to 
“review” all national monuments designated or expanded after January 1, 1996, that either include more 
than 100,000 acres of public lands or for which the Secretary determines inadequate “public outreach and 
coordination with relevant stakeholders” occurred.1 The Department of Commerce is conducting a separate 
review of five Marine Monuments.2 EO 13792 and the President’s public statements upon signing that order 
reflect profound misunderstandings of both the nature of national monuments and the President’s legal 
authority under the Antiquities Act.  

On May 5, 2017, the Secretary released an “initial[]” list of 22 monuments subject to review.3 Twenty one 
of those monuments were included on the list due to their size, and one monument—Katahdin Woods and 
Waters National Monument—was included because of public input and coordination with stakeholders. 
The Secretary sent the President an interim report on June 12, 2017 (Bears Ears Interim Report), 
recommending that the size of the Bears Ears National Monument be reduced, with the details of that 
recommendation to follow. We submit this comment for consideration as part of the review of each of the 
22 terrestrial monuments and five marine monuments currently under review.4

Most fundamentally, EO 13792 and the Bears Ears Interim Report imply that the President has the power 
to abolish or diminish a national monument after it has been established by a public proclamation that 
properly invokes authority under the Antiquities Act. This is mistaken. Under our constitutional framework, 
the Congress exercises plenary authority over federal lands.5 The Congress may delegate its authority to 
the President or components of the executive branch so long as it sets out an intelligible principle to guide 
the exercise of authority so delegated.6 The Antiquities Act is such a delegation. It authorizes the President 
to identify “objects of historic or scientific interest” and reserve federal lands necessary to protect such 
objects as a national monument.7 But the Antiquities Act is a limited delegation: it gives the President 

1 82 Fed. Reg. 20429 (May 1, 2017). The Bears Ears National Monument was created by Proclamation 9558, 82 
Fed. Reg. 1139 (Jan. 5, 2017). 
2 82 Fed. Reg. at 22017. 
3 Press Release, Interior Department Releases List of Monuments Under Review, Announces First-Ever Formal 
Public Comment Period for Antiquities Act Monuments (May 5, 2017), 
https://www.doi.gov/pressreleases/interior-department-releases-list-monuments-under-review-announces-first-ever-
formal.
4 Those monuments are listed in the federal register notice inviting public comment on these separate, but related, 
reviews. 82 Fed. Reg. at 22016-17. Because this comment is filed with respect to the review of all 27 
monuments, we expect that it will be included in whatever record is compiled with respect to each of those reviews. 
5 U.S. CONSTITUTION, Art. IV, § 3, cl. 2. 
6 , , 276 U.S. 384 (1928). 
7 54 U.S.C. § 320301. The term “reservation” relates to federal public lands law and is defined as a category of 
“withdrawal.” “The term ‘withdrawal’ means withholding an area of Federal land from settlement, sale, location, or 
entry, under some or all of the general land laws, for the purpose of limiting activities under those laws in order to 
maintain other public values in the area or reserving the area for a particular public purpose or program . . . .” 42 
U.S.C. § 1702(j). 



authority only to identify and reserve a monument, not to diminish or abolish one.8 Congress retained that 
power for itself. 

The plain text of the Antiquities Act makes this clear. The Act vests the President with the power to create 
national monuments but does not authorize subsequent modification. Moreover, other contemporaneous 
statutes, such as the Pickett Act of 1910 and the Forest Service Organic Act of 1897, include provisions 
authorizing modification of certain withdrawals of federal lands.9 The contrast between the broader 
authority expressly delegated in these statutes—to withdraw or reserve land, and then subsequently, to 
modify or abolish such reservations or withdrawals—and the lesser authority delegated in the Antiquities 
Act underscores that Congress intended to give the President the power only to create a monument. 

Congress confirmed this understanding of the Antiquities Act when it enacted the Federal Land Policy and 
Management Act (FLPMA) in 1976, which included provisions governing modification of withdrawals of 
federal lands.10 Those provisions indicate that the Executive Branch may not “modify or revoke any 
withdrawal creating national monuments.”11 And the legislative history of FLPMA demonstrates that 
Congress understood itself to have “specifically reserve[d] to Congress the authority to modify and revoke 
withdrawals for national monuments created under the Antiquities Act.”12

Furthermore, the reasons for enacting the Antiquities Act do not support delegating to the President the 
power to modify a national monument. Congress passed the Antiquities Act because “private collecting of 
artifacts on public lands . . . threatened to rob the public of its cultural heritage.”13 Congress was neither 
nimble enough to identify all of the resources needing protection, nor to craft appropriate protections for 
the lands containing those resources. Recognizing these limitations, Congress endowed the President with 
broad authority to set aside national monuments to protect areas with scientific, cultural, or historic value 
to the entire nation, authorizing him to act with an expediency that Congress could not muster. No similar 
need existed for rapid revisions to national monuments, and therefore, there was no need to empower the 
President to take such action.  

The Executive Branch has long recognized these limits on the President’s authority over established 
national monuments. In 1938, Attorney General Cummings concluded that the Antiquities Act “does not 
authorize [the President] to abolish [national monuments] after they have been established.”14 Indeed, no 
President has ever attempted to abolish a national monument, and as recently as 2004, the Solicitor General 

8 The President has authority to enlarge a national monument to protect additional objects of historic or scientific 
interest—and frequently this has occurred—by exercising the power delegated by the Antiquities Act. 
9 , Pickett Act, 36 Stat, 847 (1910); Forest Service Organic Administration Act, 30 Stat. 36 (1897). 
10 43 U.S.C. § 1714(a). 
11 43 U.S.C. § 1714(j). The text of § 1714(j) expressly addresses the Secretary, rather than the President or the 
Executive Branch as a whole. The legislative history, however, makes clear that the restraint was intended to apply 
as a general bar to modification or abolishment of national monuments. This history is carefully documented in 
Mark S. Squillace, et al., , 103 VA L.
REV. ONLINE 55, 59-64 (2017) (attachment 2). 
12 H.R. Rep. 94-1163, at 9 (May 15, 1976). 
13 Mark Squillace, , 37 GA. L. REV. 473, 477 (2003). 
14 39 Op. Att’y Gen. 185, 185 (1938).



represented to the Supreme Court that “Congress intended that national monuments would be permanent; 
they can be abolished only by Act of Congress.”15

The 1938 Attorney General Opinion noted that Presidents had, on some occasions, diminished national 
monuments, but the opinion did not analyze the legality of such prior actions, and no court has considered 
the issue. In any case, since FLPMA’s passage, no President has claimed such authority. Moreover, at oral 
argument in 2004, the United States recognized that Presidents lack authority to either revoke or diminish 
a national monument. In that case, the United States argued that it retained ownership of submerged lands 
within the boundary of Glacier Bay National Monument when Alaska became a state. The United States 
explained: “[U]nder the Antiquities Act, the President is given authority to create national monuments, but 
they cannot be disestablished except by act of Congress. Now, Congress could have disestablished this 
monument if it had meant to give up the land. It could have disestablished some part of it, and it chose not 
to do so.”16 By arguing that every acre of submerged lands were permanently part of the national monument, 
in the absence of Congressional action, the United States recognized that the President lacks authority to 
diminish a monument once lawfully created. 

In short, EO 13792 represents an attempt by the Executive to wield a power that Congress alone possesses,
and the Bears Ears Interim Report advocates for such illegal and unconstitutional action. That is not, 
however, the only flaw in the Executive Order, the President’s public comments, and the Bears Ears Interim 
Report.17 At least six other errors are evident.  

First, the EO directs the Secretary to assess a broad range of policy considerations entirely unmoored from 
the Antiquities Act. Such considerations, ranging from the effect of national monuments “on the available 
uses of Federal lands beyond the monument boundaries” to the “economic development and fiscal condition 
of affected States, tribes, and localities,” would be entirely appropriate in a legislative debate over 
monument designations. They have no relevance, however, to the circumscribed authority vested in the 
President.18

Second, the EO directs the Secretary to review monuments designated “without adequate public outreach 
and coordination with relevant stakeholders.”19 This directive could be premised on the incorrect 
assumption that the Antiquities Act requires a public comment process, and thus a prior proclamation could 
be legally defective for failing to engage the public. That is not so. As a factual matter, Presidents have, at 
times, sought significant public input on a proposed national monument. President Obama proceed in that 
manner before designating the Bears Ears National Monument.20 But that approach to the process occurs 
as a matter of policy, not legal obligation. Alternatively, this directive could be premised on the view that 
the President may exercise a free-wheeling authority unmoored from any statutory grant to modify or 
reverse the decisions of a predecessor because, as a matter of policy, the new President believes more public 

15 Reply Brief for the United States in Response to Exceptions of the State of Alaska at 32 n.20, 
, 545 U.S. 75 (2005). Notably, this brief was filed by Acting Solicitor General Paul Clement during the 

Presidency of George W. Bush. 
16 Oral Argument Transcript at 46, , 545 U.S. 75 (2005).  
17 A transcript and video recording of those comments are available at https://www.c-span.org/video/?427579-
1/president-trump-orders-national-monument-designations-review. 
18 , , 549 U.S. 497, 534 (2007). 

19 82 Fed. Reg. at 20429.
20 Documents obtained by the House Committee on Oversight & Government Reform detail extensive public 
outreach that occurred before designation of Bears Ears National Monument. https://democrats-
oversight.house.gov/attachment-documents-relating-to-bears-ears-designation. 



process should have occurred. There is no basis in law for the President exercising such unlimited power 
to second-guess the process a predecessor used to exercise delegated authority. Regardless, ample evidence 
exists that the national monuments under review enjoy broad public support.21

Third, the President called national monuments a “massive federal land grab.” Yet the Antiquities Act 
applies only to land owned by the federal government and effects no transfer of title from any state or 
private landowner. The Bears Ears Proclamation itself is clear on this point, applying only to “lands owned 
or controlled by the Federal Government.”22 There has been no land grab. 

Fourth, the President stated that “[t]he Antiquities Act does not give the federal government unlimited 
power to lock up millions of acres of land and water.” The Bears Ears Interim Report takes a different but 
equally mistaken view of Presidential authority, stating that the Bears Ears National Monument includes 
“some objects that are appropriate for protection” and listing only archeological objects. True, the 
President’s authority under the Antiquities Act is limited. But nothing in the Act limits the acreage of a 
monument or limits the “other objects of historic or scientific interest” that can be protected. Indeed, the 
Act grants the President the power to reserve however many acres are necessary to protect the objects 
identified.23 It has long been settled that the Antiquities Act protects a broad array of objects of historical 
and scientific interest, including biological and geological objects. In 1920, for example, the Supreme Court 
rejected a challenge to the authority of President Teddy Roosevelt to create the 808,120 acre Grand Canyon 
National Monument. In upholding the designation, the Court explained that “[t]he Grand Canyon, as stated 
in his proclamation, ‘is an object of unusual scientific interest.’ It is the greatest canyon in the United States, 
if not the world.”24 Similarly, in 1976, the Supreme Court again rejected the argument that the Antiquities 
Act protects only archeological objects, instead holding that a subterranean pool of water and the endemic 
fishes that inhabited it were “objects of historic or scientific interest.”25 No court has ever held otherwise 
and imposed a cap on the size of a national monument or confined monuments to historical or archeological 
objects as the Interim Report appears to contemplate.  

Fifth, the President expressed an intent to give power “back to the states and to the people.” This 
misunderstands the nature of federal public lands law. Congress possesses plenary power over federal 
public lands, managing them on behalf of the American people. Congress has delegated some of its 
authority to the executive branch, subject to specific processes and constraints. The President and federal 
land management agencies have no authority to abdicate those responsibilities and give states control over 

21 Numerous polls and other data related to the national monuments under review demonstrate broad public support. 
, Aaron Weiss, ,

WESTWISE (May 25, 2017), https://medium.com/westwise/new-analysis-shows-national-monument-
support-dominates-public-comment-period-7550888175e; Edward O’Brien, 

, MTPR.org (June 21, 2017), 
http://mtpr.org/post/survey-finds-broad-support-missouri-breaks-national-monument-among-montanans; Jason 
Gibbs, , LAS CRUCES 
SUN-NEWS, http://www.lcsun-news.com/story/news/local/2017/06/14/green-chamber-poll-residents-
support-organ-mountains-desert-peaks-national-monument/394384001/. A poll released by Colorado College found 
that 80% of voters in seven western states support leaving national monuments intact, while only 13% support 
removing protections. , available at 
https://www.coloradocollege.edu/other/stateoftherockies/conservationinthewest/2017/PublicLands_Topic_17.pdf. 
22 82 Fed. Reg. at 1143.
23 54 U.S.C. § 320301(b). 
24 , 252 U.S. 450 (1920). 
25 , 426 U.S. 128, 142 (1976). 



federal lands.26 That does not mean that states, tribes, local governments, and the public have no role to 
play in federal land management. Numerous opportunities for public participation exist, including with 
respect to the management of national monuments.27 But the federal government has the ultimate 
responsibility to carry forth the legal obligations imposed upon it by Congress, and only Congress can 
empower states to act in the federal government’s stead.

Six, the Bears Ears Interim Report suggests that it is “unnecessary” to designate lands within a national 
monument that are also wilderness or wilderness study areas. There is no legal principle that prevents areas 
with one conservation designation from inclusion within the boundaries of another. Indeed, more than 44 
million acres of wilderness area are included within fifty National Park units.28 Moreover, managing an 
area as wilderness does not necessarily protect the objects protected by a national monument designation, 
and overlapping designations provide the relevant land management agency with more specific direction 
about how to manage an area. In the case of the Bears Ears National Monument, the BLM and Forest 
Service will manage wilderness areas to protect and conserve both wilderness attributes and also the objects 
of historic and scientific interest found therein. Furthermore, the Bears Ears National Monument 
Proclamation creates both a Monument Advisory Committee and a Tribal Commission, neither of which 
would have a say in wilderness area or WSA management if those areas are removed from the monument.29

While we have limited our comments to the legal issues implicated in the review of national monuments,
the area of our academic and scholarly expertise, we also note that existing evidence suggests that the 
creation of national monuments enhances, rather than impairs, local economies by attracting visitors to 
these unique lands.30 In some cases, this economic boon may come very swiftly. Two Maine politicians 
formerly opposed to Katahdin Woods and Waters National Monument have become supporters because 
“[a]lthough the monument is less than a year old, already some businesses in the region have experienced 
an uptick in activity.”31

It is beyond question that the proclamations creating the national monuments under review—both the 
terrestrial monuments and the marine monuments— identify a wealth of unique and precious resources that 
qualify as “objects of historic and scientific interest” throughout the reserved federal lands. These 
proclamations are, therefore, lawful. If the new administration believes that those objects and the lands 
containing them do not warrant protection, or that factors external to the Antiquities Act should be 

26 In the absence of express congressional authorization, the executive branch may not subdelegate authority to non-
federal actors. , 359 F.3d 554, 565 (D.C. Cir. 2004). 
27 For example, some national monument proclamations direct the establishment of a Federal Advisory Committee 
to formally participate in monument planning, Bears Ears Proclamation, 82 Fed. Reg. at 1144, Gold Butte 
Proclamation, 82 Fed. Reg. 1149, 1152 (Jan. 5, 2017). Other Federal Advisory Committees have been created to 
support other monument planning efforts. Department of the Interior, Establishment of Advisory Committee, 68 
Fed. Reg. 57,702 (Oct. 6, 2003) (creating Grand Staircase-Escalante National Monument Advisory Committee). 
And even in the absence of a formal advisory committee, the monument planning processes includes opportunities 
for public participation.  
28 https://www.nps.gov/subjects/wilderness/wilderness-parks.htm.  
29 82 Fed. Reg. at 1144. 
30 Headwaters Economics, 

¸  https://headwaterseconomics.org/wp-
content/uploads/monuments-summary-update-2014.pdf (last visited May 19, 2017). 
31 That letter, from Stephen G. Stanley to Secretary Ryan Zinke, was included with the comments Maine Attorney 
General Janet T. Mills filed with the Department of Interior with respect to the review of the Katahdin Woods and 
Waters National Monuments, which are included as attachment 2.  



considered in evaluating national monument designations, the administration must turn to Congress for a 
remedy.  

To amplify the comments offered here we incorporate by reference the attached article recently published 
in the and a number of other recent writings by law professors on the subject. 

Sincerely yours, 
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for identification purposes only.) 
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ESSAY 

PRESIDENTS LACK THE AUTHORITY TO ABOLISH OR 
DIMINISH NATIONAL MONUMENTS∗ 

INTRODUCTION 

Y any measure, the Antiquities Act of 1906 has a remarkable lega-
cy. Under the Antiquities Act, 16 presidents have proclaimed 157 

national monuments, protecting a diverse range of historic, archaeologi-
cal, cultural, and geologic resources.1 Many of these monuments, includ-
ing such iconic places as the Grand Canyon, Zion, Olympic, and Acadia, 
have been expanded and redesignated by Congress as national parks. 

While the designation of national monuments is often celebrated, it 
has on occasion sparked local opposition, and led to calls for a President 
to abolish or shrink a national monument that a predecessor proclaimed.2 
 

∗ Mark Squillace, Professor of Law, University of Colorado; Eric Biber, Professor of Law, 
University of California, Berkeley; Nicholas S. Bryner, Emmett/Frankel Fellow in Environ-
mental Law and Policy, University of California, Los Angeles; Sean B. Hecht, Professor of 
Policy and Practice & Co-Executive Director, Emmett Institute on Climate Change and the 
Environment, University of California, Los Angeles. The authors express thanks to Emma 
Hamilton for research assistance. 

1 See Nat’l Parks Conservation Association, Monuments Protected Under the Antiquities 
Act (Jan. 13, 2017), https://www.npca.org/resources/2658-monuments-protected-under-the-
antiquities-act.  

2 On April 26, 2017, President Trump issued an Executive Order calling for the Secretary 
of the Interior to review certain national monument designations made since 1996. Exec. Or-
der No. 13,792, Review of Designations Under the Antiquities Act, 82 Fed. Reg. 20,429 
(2017), https://perma.cc/CA3A-QEEQ. The Order encompasses Antiquities Act designations 
since 1996 over 100,000 acres in size or “where the Secretary determines that the designa-
tion or expansion was made without adequate public outreach and coordination with relevant 
stakeholders[.]” Id. at § 2(a). The Order asks the Secretary to make “recommendations 
for . . . Presidential actions, legislative proposals, or other actions consistent with law as the 
Secretary may consider appropriate to carry out the policy” described in the Order. Id. at 

B 
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This article examines the Antiquities Act and other statutes, concluding 
that the President lacks the legal authority to abolish or diminish nation-
al monuments. Instead, these powers are reserved to Congress. 

I. THE AUTHORITY TO ABOLISH NATIONAL MONUMENTS 

The Property Clause of the Constitution vests in Congress the 
“[p]ower to dispose of and make all needful Rules and Regulations re-
specting [public property].”3 The U.S. Supreme Court has frequently re-
viewed this power in the context of public lands management and found 
it to be “without limitations.”4 Congress can, however, delegate power to 
the President or other members of the executive branch so long as it sets 
out an intelligible principle to guide the exercise of executive discre-
tion.5 

Congress did exactly this when it enacted the Antiquities Act and del-
egated to the President the power to “declare by public proclamation” 
national monuments.6 At the same time, Congress did not, in the Antiq-
uities Act or otherwise, delegate to the President the authority to modify 
or revoke the designation of monuments. Further, the Federal Land Poli-
cy and Management Act of 1976 (“FLPMA”) makes it clear that the 
President does not have any implied authority to do so, but rather that 
Congress reserved for itself the power to modify or revoke monument 
designations.7 

 
§ 2(d)-(e). The limits of presidential authority to abolish or diminish monuments has been 
the subject of prior analysis, including a report published by the Congressional Research 
Service in November 2016 and an analysis by the law firm Arnold & Porter Kaye Scholer. 
Alexandra M. Wyatt, Cong. Research Serv., R44687, Antiquities Act: Scope of Authority for 
Modification of National Monuments (2016), https://perma.cc/RCT9-UJ8N; Robert Rosen-
baum et al., Arnold & Porter Kaye Scholer, The President Has No Power Unilaterally to 
Abolish or Materially Change a National Monument Designation Under the Antiquities Act 
of 1906 (May 3, 2017), https://www.npca.org/resources/3197-legal-analysis-of-presidential-
ability-to-revoke-national-monuments.  

3 U.S. Const. art. IV, § 3, cl. 2. 
4 See Kleppe v. New Mexico, 426 U.S. 529, 539 (1976) (quoting United States v. San 

Francisco, 310 U.S. 16, 29 (1940)). See also Ivanhoe Irrigation Dist. v. McCracken, 357 U.S. 
275, 294–295 (1958). 

5 J. W. Hampton, Jr. & Co. v. United States, 276 U.S. 394, 409 (1928). The Supreme 
Court has also made clear that any delegation of legislative power must be construed narrow-
ly to avoid constitutional problems. Mistretta v. United States, 488 U.S. 361, 373 n.7 (1989). 

6 54 U.S.C. § 320301(a) (2012). 
7 See infra Section I.A. 
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A. The Antiquities Act does not grant authority to revoke a monument 
designation 

The United States owns about one third of our nation’s lands.8 These 
lands, which exist throughout the country but are concentrated in the 
western United States, are managed by federal agencies for a wide range 
of purposes such as preservation, outdoor recreation, mineral and timber 
extraction, and ranching. Homestead, mining, and other laws transferred 
ownership rights over large areas of federal lands to private parties. At 
the same time, vast tracts of land remain in public ownership, and these 
lands contain a rich assortment of natural, historical, and cultural re-
sources. 

Over its long history, Congress has “withdrawn,” or exempted, some 
federal public lands from statutes that allow for resource extraction and 
development, and “reserved” them for particular uses, including for 
preservation and resource conservation.9 Congress has also, in several 
instances, delegated to the executive branch the authority to set aside 
lands for particular types of protection. The Antiquities Act of 1906 is 
one such delegation. 

The core of the Antiquities Act is both simple and narrow. It reads, in 
part: 

[T]he President of the United States is hereby authorized, in his dis-
cretion, to declare by public proclamation historic landmarks, historic 
and prehistoric structures, and other objects of historic or scientific in-
terest that are situated upon the lands owned or controlled by the Gov-
ernment of the United States to be national monuments, and may re-
serve as a part thereof parcels of land, the limits of which in all cases 
shall be confined to the smallest area compatible with the proper care 
and management of the objects to be protected . . . .10 

 
8 See Public Land Law Review Commission, One Third of the Nation’s Land 19 (1970).  
9 See, e.g., The Wilderness Act, 16 U.S.C. § 1133(d)(3) (2012) (“[E]ffective January 1, 

1984, the minerals in lands designated. . . as wilderness are withdrawn from all forms of ap-
propriation under the mining laws and from disposition under all laws pertaining to mineral 
leasing. . . .”); The Wild and Scenic Rivers Act, 16 U.S.C. § 1280(b) (2012) (“The minerals 
in any Federal lands which constitute the bed or bank or are situated within one-quarter mile 
of the bank of any river which is listed [for study as wild and scenic] are hereby withdrawn 
from all forms of appropriation under the mining laws. . . .”). 

10 Antiquities Act of 1906, 34 Stat. 225 (1906) (prior to 2014 amendment). The language 
of the Antiquities Act was edited and re-codified in 2014 at 54 U.S.C. § 320301(a)-(b) with 
the stated intent of “conform[ing] to the understood policy, intent, and purpose of Congress 
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The narrow authority granted to the President to reserve land11 under 
the Antiquities Act stands in marked contrast to contemporaneous laws 
that delegated much broader executive authority to designate, repeal, or 
modify other types of federal reservations of public lands. For example, 
the Pickett Act of 1910 allowed the President to withdraw public lands 
from “settlement, location, sale, or entry” and reserve these lands for a 
wide range of specified purposes “until revoked by him or an Act of 
Congress.”12 Likewise, the Forest Service Organic Act of 1897 author-
ized the President “to modify any Executive order that has been or may 
hereafter be made establishing any forest reserve, and by such modifica-
tion may reduce the area or change the boundary lines of such reserve, 
or may vacate altogether any order creating such reserve.”13 

Unlike the Pickett Act and the Forest Service Organic Administration 
Act, the Antiquities Act withholds authority from the President to 
change or revoke a national monument designation. That authority re-
mains with Congress under the Property Clause. 

This interpretation of the President’s authority finds support in the 
single authoritative executive branch source interpreting the scope of 
Presidential power to revoke monuments designated under the Antiqui-
ties Act: a 1938 opinion by Attorney General Homer Cummings.14 Pres-
ident Franklin D. Roosevelt had specifically asked Cummings through 
the Secretary of the Interior whether the Antiquities Act authorized the 
President to revoke the Castle Pinckney National Monument. In his 
opinion, Cummings compared the language noted above from the 
Pickett Act and the Forest Service Organic Act with the language in the 
Antiquities Act, and concluded unequivocally that the Antiquities Act 

 
in the original enactments[.]” Pub. L. No. 113-287, §§ 2-3, 128 Stat. 3094, 3259 (2014) 
(codified at 54 U.S.C. § 320301(a)-(b)).  

11 In an opinion dated September 15, 2000, the Office of Legal Counsel in the Department 
of Justice found that the authority to reserve federal land under the Antiquities Act encom-
passed the authority to proclaim a national monument in the territorial sea—3-12 nautical 
miles from the shore—or the exclusive economic zone—12-200 nautical miles from the 
shore. Administration of Coral Reef Resources in the Northwest Hawaiian Islands, 24 Op. 
O.L.C. 183, 183–85 (Sept. 15, 2000), https://perma.cc/E8J8-EDL3.  

12 Pickett Act, Pub. L. No. 303, 36 Stat. 847 (1910) (repealed 1976) (emphasis added).  
13 Forest Service Organic Act of 1897, ch. 2, 30 Stat. 34 (1897) (codified as amended at 16 

U.S.C. § 475 (2006)) (emphasis added).  
14 Proposed Abolishment of Castle Pinckney National Monument, 39 Op. Att’y Gen. 185 

(1938). 
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“does not authorize [the President] to abolish [national monuments] after 
they have been established.”15 

B. FLPMA clarifies that only Congress can revoke or downsize a 
national monument 

In 1976, Congress enacted FLPMA.16 FLPMA governs the manage-
ment of federal public lands lacking any specific designation as a na-
tional park, national forest, national wildlife refuge, or other specialized 
unit. The text, structure, and legislative history of FLPMA confirm the 
conclusion of Attorney General Cummings that the President does not 
possess the authority to revoke or downsize a monument designation. 

FLPMA codified federal policy to retain—rather than dispose of—the 
remaining federal public lands,17 provided for specific procedures for 
land-use planning on those lands, and consolidated the wide-ranging le-
gal authorities relating to the uses of those lands.18 Prior to FLPMA’s 
enactment, delegations of executive authority to withdraw public lands 
from development or resource extraction were dispersed among federal 
statutes, including the Pickett Act and the Forest Service Organic Act. 
Moreover, in United States v. Midwest Oil Co., the Supreme Court held 
that the President enjoyed an implied power to withdraw public lands as 
might be necessary to protect the public interest, at least in the absence 
of direct statutory authority or prohibition.19 

FLPMA consolidated and streamlined the President’s withdrawal 
power. It repealed the Pickett Act, along with most other executive au-

 
15 Id. at 185–86 (1938).  
16 Federal Land Policy and Management Act of 1976, Pub. L. No. 94-579, 90 Stat. 2743 

(1976) (codified primarily at 43 U.S.C. §§ 1701–1782 (2012)) [hereinafter “FLPMA”].  
17 See 43 U.S.C. § 1701 (2012). 
18 Land use planning is specifically provided for under § 202 of FLPMA. Id. at § 1712. 

Additional public land use management authority is found at § 302 of FLPMA, which, 
among other things, requires the Secretary of the Interior to “take any action necessary to 
prevent the unnecessary or undue degradation of the lands.” Id. at § 1732(b). 

19 236 U.S. 459, 491 (1915). Midwest Oil involved withdrawals by President Taft of cer-
tain public lands from the operation of federal laws that allowed private parties to locate 
mining claims on public lands and thereby acquire vested rights to the minerals found there. 
The Secretary of the Interior recommended the withdrawals after receiving a report from the 
Director of the Geological Survey describing the alarming rate at which federal oil lands 
were being claimed by private parties. Noting the government’s own need for petroleum re-
sources to support its military, the report lamented that “the Government will be obliged to 
repurchase the very oil that it has practically given away . . . .” Id. at 466–67 (quotation 
marks omitted).  
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thority for withdrawing lands—with the notable exception of the Antiq-
uities Act.20 In place of these prior withdrawal authorities, FLPMA in-
cluded a new provision—section 204—that authorizes the Secretary of 
the Interior “to make, modify, extend, or revoke withdrawals but only in 
accordance with the provisions and limitations of this section.”21 

FLPMA left unchanged the President’s authority to create national 
monuments under the Antiquities Act, and included language confirm-
ing that Congress alone may modify or abolish monuments. Subsection 
204(j) of FLPMA somewhat curiously states that “[t]he Secretary [of In-
terior] shall not . . . modify or revoke any withdrawal creating national 
monuments under [the Antiquities Act]. . . .”22 Because only the Presi-
dent, and not the Secretary of the Interior, has authority to proclaim na-
tional monuments, Congress’s reference to the Secretary’s authority un-
der the Antiquities Act is anomalous and, as explained further below, 
may be the result of a drafting error. Nonetheless, this language rein-
forces the most plausible reading of the text of the Antiquities Act: that 
it deliberately provides for one-way designation authority. The President 
may act to create a national monument, but only Congress can modify or 
revoke that action. 

An examination of FLPMA’s legislative history removes any doubt 
that section 204(j) was intended to reserve to Congress the exclusive au-
 

20 FLPMA, § 704(a), 90 Stat. 2792 (1976). The authority to create or modify forest re-
serves was repealed in 1907 for six specific states before its repeal was extended to all states 
in FLPMA Section 704(a). 34 Stat. 1269, 1271 (1907).  

21 43 U.S.C. § 1714(a) (2012) (emphasis added).  
22 Id. at § 1714(j). The provision reads in its entirety as follows, with emphasis on the part 

relating to the Antiquities Act: 
The Secretary shall not make, modify, or revoke any withdrawal created by Act of 
Congress; make a withdrawal which can be made only by Act of Congress; modify or 
revoke any withdrawal creating national monuments under [the Antiquities Act]; or 
modify, or revoke any withdrawal which added lands to the National Wildlife Refuge 
System prior to October 21, 1976, or which thereafter adds lands to that System under 
the terms of this Act. Nothing in this Act is intended to modify or change any provi-
sion of the Act of February 27, 1976 (90 Stat. 199; 16 U.S.C. 668dd(a)).  

Id. The reference in the first clause prohibiting the Secretary from “mak[ing]” a withdrawal 
“created by [an] Act of Congress” does not make sense because the Secretary cannot logical-
ly “make” a withdrawal already created by Congress. But it also is not relevant to the Antiq-
uities Act since national monuments are created by the President, not Congress. Id. The se-
cond clause likewise addresses withdrawals made by Congress. The third clause is the only 
one that specifically addresses the Antiquities Act; it makes clear that the Secretary cannot 
modify or revoke national monuments. The final operative clause likewise prohibits the Sec-
retary from revoking or modifying withdrawals, in that case involving National Wildlife 
Refuges. 
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thority to modify or revoke national monuments. FLPMA’s restriction 
of executive withdrawal powers originated in the House version of the 
legislation.23 Skepticism in the House towards executive withdrawal au-
thority dated back to the 1970 report of the Public Lands Law Review 
Commission (PLLRC), a Congressionally-created special committee 
tasked with recommending a complete overhaul of the public land laws. 
The PLLRC report called on Congress to repeal all existing withdrawal 
powers, including the power to create national monuments under the 
Antiquities Act.24 The Commission suggested replacing this authority 
with a comprehensive withdrawal process run by the Secretary of the In-
terior and closely supervised by Congress.25 

The House Committee on Interior and Insular Affairs’ Subcommittee 
on Public Lands largely followed this recommendation by including 
Section 204 in its draft of FLPMA.26 Complementing this section, the 
bill presented to and passed by the House included a provision—
ultimately enacted as Section 704(a) of FLPMA—that repealed the 
Pickett Act and other extant laws allowing executive withdrawals, as 
well as the implied executive authority to withdraw public lands that the 
Supreme Court had recognized in Midwest Oil.27 

Consistent with this approach, the Subcommittee on Public Lands 
drafted Section 204(j) in order to constrain executive branch discretion 
in the context of national monuments. The Subcommittee frequently dis-
cussed the issue during its detailed markup sessions in 1975 and early 
1976 on its version of the bill that would eventually become FLPMA.28 

At an early markup session in May 1975, some subcommittee mem-
bers, under the mistaken impression that the Secretary of the Interior 
created national monuments, expressed concerns that some future Secre-
tary might modify or revoke them.29 The Subcommittee therefore began 
 

23 See H.R. 13777, 94th Cong. § 604(b) (1976). The Senate bill contained no restrictions 
on executive withdrawal power. See S. 577, 94th Cong. (1975).  

24 See Public Land Law Review Commission, supra note 8, at 2, 54–57. 
25 Id. at 56–57.  
26 H.R. 13777, 94th Cong. § 204 (1976).  
27 See id. at § 604(b) (1976). See also Midwest Oil, 236 U.S. at 491.  
28 The subcommittee’s hearings and markups focused on H.R. 5224, which eventually 

passed the full Committee in April 1976. An amended version was reintroduced as a clean 
bill, H.R. 13777, which was approved by the House and sent to the conference committee. 
See H.R. Rep. No. 94-1163, at 33 (1976), reprinted in 1976 U.S.C.C.A.N. 6175, 6207 
(1976) (describing replacement of H.R. 5224 with H.R. 13777 by committee).  

29 See H.R. 5224, et al., Public Land Policy and Management Act of 1975: Hearing Before 
the Subcomm. on Pub. Lands of the H. Comm. on Interior and Insular Affairs, 94th Cong. 
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shaping the bill to eliminate any possibility of unilateral executive power 
to modify or revoke monuments, while maintaining the existing power 
to create monuments.30 

Once the Subcommittee’s misunderstanding about Secretarial authori-
ty to designate monuments became apparent, the Subcommittee also 
proposed shifting the authority to create national monuments from the 
President to the Secretary, in the pattern of consolidating withdrawal au-
thority in Section 204.31 The first version of what later became Section 
204(j) of FLPMA was drafted after this discussion, as was a provision 
that would have amended the Antiquities Act to transfer designation au-
thority from the President to the Secretary of the Interior.32 The Ford 
Administration appeared to object generally to constraining executive 
power to withdraw public lands.33 As part of the subsequent changes to 
the draft legislation, the Subcommittee dropped the provision that would 

 
88–93 (May 6, 1975) [hereinafter May 6 Hearing]. Later statements by subcommittee mem-
bers indicate that their understanding was that the Secretary had delegated authority to pro-
pose the creation of monuments, but that they were ultimately proclaimed by the President. 
H.R. 5224 & H.R. 5622: Hearing before the Subcomm. on Pub. Lands of the H. Comm. on 
Interior and Insular Affairs, 94th Cong. 184 (June 6, 1975) [hereinafter June 6 Hearing]. 

30 May 6 Hearing, supra note 29, at 91 (statement of Rep. Melcher):  
I would say that it would be better for us if, in presenting this bill to the House, for 
that matter in full committee, if we made it clear that the Secretary and perhaps also 
make it part of the bill somewhere, that he can not revoke a national monument.  

See also id. at 93 (statement of committee staff member Irving Senzel: “So we could put in 
here that—we can put in the statement that he cannot revoke national monuments once cre-
ated.”); H.R. 5224 & H.R. 5622: Hearing Before the Subcomm. on Pub. Lands of the H. 
Comm. on Interior and Insular Affairs, 94th Cong. 176 (June 6, 1975) (statement of commit-
tee staff member Irving Senzel: “In accordance with the decision made the last time, there is 
a section added in there that provides that no modification or revocation of national monu-
ments can be made except by act of Congress.”).  

31 See June 6 Hearing, supra note 29, at 183–85.  
32 See Public Land Policy and Management Act of 1975 Print No. 2: Hearing Before the 

Subcomm. on Pub. Lands of the H. Comm. on Interior and Insular Affairs, 94th Cong. 23–24 
(Sept. 8, 1975) (prohibiting the Secretary from modifying or revoking a national monument). 
Id. at 92 (amending the Antiquities Act by substituting “Secretary of the Interior” for “Presi-
dent of the United States”).  

33 See H.R. Rep. No. 94-1163, at 41–42, 52 (May 15, 1976). The comments from the As-
sistant Secretary of the Interior from November 21, 1975, on Subcommittee Print No. 2 
listed the proposed changes to withdrawal authority as one of the reasons for the Administra-
tion’s opposition to that version of the bill, noting that under it, “the proposed . . . Act would 
be the only basis for withdrawal authority.” Id. at 52.  
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have transferred monument designation authority from the President to 
the Secretary.34 

Nonetheless, the Subcommittee retained Section 204(j). Pairing Sec-
tion 204(j) with the proposed transfer of monument designation power 
strongly suggests that the language of Section 204(j) was not an effort to 
constrain (non-existent) Secretarial authority to modify or revoke na-
tional monuments while retaining Presidential authority to do so. In-
stead, it was part of an overall plan to constrain and systematize all ex-
ecutive branch withdrawal power, and reserve to Congress the powers to 
modify or rescind monument designations.35 The House Committee’s 
Report on the bill makes clear that this provision was designed to pre-
vent any unilateral executive modification or revocation of national 
monuments. In describing Section 204 of the bill as it was presented for 
debate on the House floor, the Report explains: 

With certain exceptions, [the bill] will repeal all existing law relating 
to executive authority to create, modify, and terminate withdrawals 
and reservations. It would reserve to the Congress the authority to cre-
ate, modify, and terminate withdrawals for national parks, national 
forests, the Wilderness System, Indian reservations, certain defense 
withdrawals, and withdrawals for National Wild and Scenic Rivers, 
National Trails, and for other “national” recreation units, such as Na-
tional Recreation Areas and National Seashores. It would also specifi-
cally reserve to the Congress the authority to modify and revoke with-
drawals for national monuments created under the Antiquities Act and 
for modification and revocation of withdrawals adding lands to the 
National Wildlife Refuge System. These provisions will insure that 
the integrity of the great national resource management systems will 
remain under the control of the Congress.36 

Thus, notwithstanding the anomalous reference to the Secretary in 
Section 204(j), Congress explicitly stated its intention to reserve for it-

 
34 See See Public Land Policy and Management Act of 1975 Print No. 4: Hearing Before 

the Subcomm. on Pub. Lands of the H. Comm. on Interior and Insular Affairs 94th Cong. 
(March 16, 1976).  

35 See id. at 30. 
36 H.R. Rep. No. 94-1163, at 9 (May 15, 1976) (emphasis added). Floor debates in the 

House do not contain any record of discussing this particular issue, and the Conference Re-
port on FLPMA, later in 1976, did not specifically address it.  



VIRGINIA LAW REVIEW ASSOCIATION  

64 Virginia Law Review Online [Vol. 103:55 

self the authority to modify or revoke national monuments.37 The plain 
language of this report, combined with other statements in the legislative 
history and the process by which Congress created Section 204(j), make 
clear that Congress’ intent was to constrain all executive branch power 
to modify or revoke national monuments, not just Secretarial authority. 

In light of the text of the Antiquities Act, the contrasting language in 
other statutes at the turn of the 20th century, and the changes to federal 
land management law in FLPMA, the Antiquities Act must be construed 
to limit the President’s authority to proclaiming national monuments on 
federal lands. Only Congress can modify or revoke such proclamations. 

II. AUTHORITY FOR SHRINKING NATIONAL MONUMENTS OR REMOVING 
RESTRICTIVE TERMS 

If the President cannot abolish a national monument because Con-
gress did not delegate that authority to the President, it follows that the 
President also lacks the power to downsize or loosen the protections af-
forded to a monument. This conclusion is reinforced by the use of the 
phrase “modify and revoke” in Section 204(j) of FLPMA to describe 
prohibited actions.38 Moreover, while the Antiquities Act limits national 
monuments to “the smallest area compatible with the proper care and 
management of the objects to be protected,”39 that language does not 
grant the President the authority to second-guess the judgments made by 
previous Presidents regarding the area or level of protection needed to 
protect the objects identified in an Antiquities Act proclamation. 

 
37 The most plausible interpretation of the reference to the Secretary in the text is that there 

was a drafting error on the part of the Subcommittee in failing to update the reference in Sec-
tion 204(j) when it dropped the parallel language transferring monument designation authori-
ty from the President to the Secretary. The only other plausible interpretation of Section 
204(j) is that the provision was designed to make clear that Section 204(a), which authorizes 
the Secretary to modify or revoke withdrawals, was not intended to grant new authority to 
the Secretary over national monuments. Under this reading, the reference to the Secretary in 
Section 204(j) would not be anomalous but would serve the specific purpose of restricting 
the scope of Section 204(a). But whether the reference to the Secretary in Section 204(j) was 
a drafting error, or simply a clarification about the limits of the Secretary’s power under Sec-
tion 204(a) does not really matter because either interpretation is consistent with the conclu-
sion that Congress intended to reserve for itself the power to modify or revoke national 
monuments. FLPMA’s legislative history strongly reinforces this point. See supra notes 29–
36. 

38 FLPMA, § 204(j), 90 Stat. 2743, 2754 (1976).  
39 54 U.S.C. § 320301(b). 
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A. Presidents lack legal authority to shrink national monuments 

Over the first several decades of the Antiquities Act’s existence, vari-
ous Presidents reduced the size of various monuments that their prede-
cessors had designated. Most of these actions were relatively minor, alt-
hough the decision by President Woodrow Wilson to dramatically 
reduce the size of the Mount Olympus National Monument, which is de-
scribed briefly below, was both significant and controversial.40 Im-
portantly though, no Presidential decision to reduce the size of a national 
monument has ever been tested in court, and so no court has ever ruled 
on the legality of such an action. Moreover, all such actions occurred be-
fore 1976 when FLPMA became law. As the language and legislative 
history of FLPMA make clear, Congress has quite intentionally reserved 
to itself “the authority to modify and revoke withdrawals for national 
monuments created under the Antiquities Act.”41 

In his 1938 opinion, Attorney General Cummings acknowledged the 
history of modifications to national monuments, noting that “the Presi-
dent from time to time has diminished the area of national monuments 
established under the Antiquities Act by removing or excluding lands 
therefrom.”42 The opinion, however, does not directly address whether 
these actions were legal, and does not analyze this issue, other than to 
reference the language from the Antiquities Act that limits monuments 
to “the smallest area compatible with the proper care and management 
of the objects to be protected.”43 

The Interior Department’s Solicitors did review several presidential 
attempts to shrink monuments, but reached inconsistent conclusions. In 

 
40 See Mark Squillace, The Monumental Legacy of the Antiquities Act of 1906, 37 Ga. L. 

Rev. 473, 561–64 (2003).  
41 H.R. Rep. 94-1163, at 9 (emphasis added). 43 U.S.C. 1714(j) (“The Secretary shall 

not. . . modify or revoke any withdrawal creating national monuments under [the Antiquities 
Act].”) (emphasis added).  

42 Proposed Abolishment of Castle Pinckney National Monument, 39 Op. Att’y Gen. 185, 
188 (1938). 

43 Id. at 188 (quoting 54 U.S.C. § 320301(b)). See also Wyatt, supra note 2, at 5. Much like 
the Attorney General’s 1938 Opinion, the CRS report acknowledges that “there is precedent 
for Presidents to reduce the size of national monuments. . .”, and that “[s]uch actions are pre-
sumably based on the determination that the areas to be excluded represent the President’s 
judgment as to ‘the smallest area compatible with the proper care and management of the 
objects to be protected.’” Id. But also like the Attorney General’s Opinion, the report never 
actually analyzes the legal issue in depth and it does not address the particular question as to 
whether FLPMA might have resolved or clarified the issue against allowing presidential 
modifications. Id. 



VIRGINIA LAW REVIEW ASSOCIATION  

66 Virginia Law Review Online [Vol. 103:55 

1915, the Solicitor examined President Woodrow Wilson’s proposal to 
shrink the Mount Olympus National Monument, which President Theo-
dore Roosevelt had designated in 1909.44 Without addressing the core 
legal issue of whether the President had authority to change the monu-
ment status of lands designated by a prior President, the Solicitor ex-
pressed the opinion that lands removed from the monument would revert 
to national forest (rather than unreserved public domain) because they 
had previously been national forest lands.45 

In the end, President Wilson did downsize the Mount Olympus Na-
tional Monument by more than 313,000 acres, nearly cutting it in half.46 
Despite an outcry from the conservation community, Wilson’s decision 
went unchallenged in court.47 

In 1924, for the first time, the Solicitor squarely confronted the issue 
of whether a President has the authority to reduce the size of a national 
monument, concluding that the President lacked this authority. The So-
licitor considered whether the President could reduce the size of the 
Gran Quivira48 and Chaco Canyon National Monuments.49 Relying on a 
1921 Attorney General’s opinion involving “public land reserved for 
lighthouse purposes,” the Solicitor concluded that the President was not 
authorized to restore lands to the public domain that had been previously 
set aside as part of a national monument.50 The Solicitor confirmed this 
position in a subsequent decision issued in 1932.51 
 

44 Proclamation No. 869, 35 Stat. 2247 (1909) (creating Mount Olympus National Monu-
ment); see also Squillace, supra note 40, at 562–63 (discussing the review of President Wil-
son’s proposal). 

45 U.S. Dep’t of the Interior, Office of the Solicitor, Solicitor’s Opinion of April 20, 1915, 
at 4–6. The University of Colorado Law Library has established a permanent, online data-
base that includes the four unpublished Solicitor’s Opinions cited in this article. That data-
base is available at http://scholar.law.colorado.edu/research-data/4/. 

46 Proclamation No. 1293, 39 Stat. 1726 (1915); Squillace, supra note 40, at 562. 
47 See Squillace, supra note 40, at 563–64. 
48 Proclamation No. 959, 36 Stat. 2503 (1909) (creating Gran Quivira National Monu-

ment).  
49 Proclamation No. 740, 35 Stat. 2119 (1907) (creating Chaco Canyon National Monu-

ment). 
50 U.S. Dep’t of the Interior, Office of the Solicitor, Solicitor’s Opinion of June 3, 1924, 

M-12501 (citing 32 Op. Att’y Gen 438 (1921)). In language that anticipated the later 1938 
opinion, this 1921 Attorney General’s opinion concluded that “[t]he power to thus reserve 
public lands and appropriate them . . . does not necessarily include the power to either re-
store them to the general public domain or transfer them to another department.” Disposition 
of Abandoned Lighthouse Sites, 32 Op. Att’y Gen. 488, 488–91 (1921) (quoting Camp Han-
cock–Transfer to Dept. of Agriculture, 28 Op. Att’y Gen. 143, 144 (1921)). The Solicitor’s 
1924 opinion on Gran Quivara and Chaco Canyon might be distinguished from the 1915 
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Subsequently, in 1935, the Interior Solicitor reversed the agency’s po-
sition, but this time on somewhat narrow grounds.52 This opinion relied 
heavily on the implied authority of the President to make and modify 
withdrawals that the U.S. Supreme Court upheld in United States v. 
Midwest Oil Co.53 The argument that Midwest Oil imbues the President 
with implied authority to modify or abolish national monuments is prob-
lematic, however, for at least three reasons. First, as described previous-
ly, Congress enjoys plenary authority over our public lands under the 
Constitution, and the President’s authority to proclaim a national mon-
ument derives solely from the delegation of that power to the President 
under the Antiquities Act.54 But the Antiquities Act grants the President 
only the power to reserve land, not to modify or revoke such reserva-
tions. Such actions, therefore, are beyond the scope of Congress’ delega-
tion. Second, the Midwest Oil decision relied heavily on the perception 
that Presidential action was necessary to protect the public interest by 
preventing public lands from exploitation for private gain. Construing 
the law to allow a President to open lands to private exploitation protects 
no such interest. Finally, and as noted previously, Congress expressly 
overruled Midwest Oil when it enacted FLPMA in 1976.55 Thus, even if 
those earlier, pre-FLPMA monument modifications might arguably have 
been supported by implied presidential authority, that implied authority 

 
opinion on Mount Olympus National Monument, on the grounds that the earlier opinion had 
specifically supported the modification of the monument because the lands would not be re-
stored to the public domain, but would rather be reclassified as national forests. Solicitor’s 
Opinion of April 20, 1915, supra note 45, at 6. The legal argument against the modification 
of monument proclamations, however, has never rested on whether the lands would be re-
stored to the public domain or revert to another reservation or designation. 

51 U.S. Dep’t of the Interior, Office of the Solicitor, Solicitor’s Opinion of May 16, 1932, 
M-27025 (opinion regarding Death Valley National Monument). 

52 U.S. Dep’t of the Interior, Office of the Solicitor, Solicitor’s Opinion of January 30, 
1935, M-27657 (upholding the validity of the reduction of Mount Olympus National Monu-
ment since no interdepartmental transfer). See also National Monuments, 60 Interior Dec. 9, 
9–10 (July 21, 1947) (solicitor opinion reaffirming the 1935 opinion). 

53 U.S. Dep’t of the Interior, Office of the Solicitor, Solicitor’s Opinion of January 30, 
1935, M-27657; United States v. Midwest Oil Co., 236 U.S. 459, 483 (1915).  

54 See , supra Part I. 
55 FLPMA, § 704(a), 90 Stat. 2792 (1976). While the text of Section 704(a) specifically 

mentions the power of the President “to make withdrawals,” given the clear intent of Con-
gress in FLPMA to reduce executive withdrawal power, the section is best understood as al-
so repealing any inherent Presidential power recognized in Midwest Oil to modify or revoke 
withdrawals as well.  
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is no longer available to justify the shrinking of national monuments fol-
lowing the passage of FLPMA.56 

Some critics of national monument designations have argued that a 
President can downsize a national monument by demonstrating that the 
area reserved does not represent the “smallest area compatible” with the 
protection of the resources and sites identified in the monument procla-
mation.57 But allowing a President to second-guess the judgment of a 
predecessor as to the amount of land needed to protect the objects identi-
fied in a proclamation is fraught with peril because it essentially denies 
the first President the power that Congress granted to proclaim monu-
ments. If that were the law, then nothing would stop a President from 
deciding that the objects identified by a prior President were themselves 
not worthy of protection. Congress clearly intended the one-way power 
to reserve lands as national monuments to avoid this danger. Moreover, 
the fact that national monuments often encompass large landscapes, 
which are themselves denoted as the objects warranting protection, is 
not a cause for concern because the courts, including the U.S. Supreme 
Court, have consistently upheld the use of the Antiquities Act to protect 
such landscapes as “objects of historic or scientific interest.”58 Courts 
 

56 This repeal removes any presumption of inherent Presidential authority to withdraw 
public lands or modify past withdrawals. As noted above, such authority, if any, must derive 
from an express delegation from the Congress. In this way, the power of the President or any 
executive branch agency over public lands is unlike the inherent power of the President to 
issue, amend, or repeal executive orders or the inherent power of the Congress to promul-
gate, amend or repeal laws. It is arguably akin to the power of administrative agencies to is-
sue, amend, or repeal rules but, unlike the Antiquities Act, each of these powers has been 
expressly delegated to agencies by the Administrative Procedure Act. See 5 U.S.C. § 551(5) 
(2012) (definition of “rulemaking”). 

57 See, e.g., John Yoo & Todd Gaziano, Am. Enter. Inst., Presidential Authority to Revoke 
or Reduce National Monument Designations 14–18 (2017), https://perma.cc/PX7W-UD3E. 
The Interior Solicitor’s 1935 opinion, and a subsequent one in 1947, addressed this issue in 
reviewing and supporting the validity of the decision by Woodrow Wilson to shrink the Mt. 
Olympus National Monument. Squillace, supra note 40, at 560–64. According to that opin-
ion, both the Interior and Agriculture Departments thought the area was “larger than neces-
sary.” U.S. Dep’t of the Interior, Office of the Solicitor, Solicitor’s Opinion of Jan. 30, 1935, 
M-27657 (http://scholar.law.colorado.edu/research-data/4/.). However, there is no legal basis 
for concluding that the opinions of cabinet officials should overturn a prior presidential de-
termination as to the scope and management requirements of a protected monument. Squil-
lace, supra note 40, at 560–64. 

58 See Cameron v. United States, 252 U.S. 450, 455–56 (1920). The Court dismissed the 
plaintiff’s objection to the establishment of the 808,120 acre Grand Canyon National Mon-
ument with these words:  

The Grand Canyon, as stated in [President Roosevelt’s] proclamation, “is an object of 
unusual scientific interest.” It is the greatest eroded canyon in the United States, if not 
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have upheld two prominent examples of landscape level monuments un-
der these broad interpretations: the Grand Canyon,59 designated less than 
two years after the Antiquities Act’s passage; and the Giant Sequoia Na-
tional Monument, created in 2000.60 

It is conceivable, of course, that a revised proclamation might be 
needed to correct a mistake or to clarify a legal description in the origi-
nal proclamation, as occurred very early on when President Taft pro-
claimed the Navajo National Monument and subsequently issued a se-
cond proclamation clarifying what had been an extremely ambiguous 
legal description.61 But the clear restriction on modifying or revoking a 
national monument designation—cemented by FLPMA—indicates that 
a President cannot simply revisit a predecessor’s decision about how 
much public land should be protected. 

 
in the world, is over a mile in depth, has attracted wide attention among explorers and 
scientists, affords an unexampled field for geologic study, is regarded as one of the 
great natural wonders, and annually draws to its borders thousands of visitors.  

Id. at 455–56. See also, Tulare Cty. v. Bush, 306 F.3d 1138, 1140–41 (D.C. Cir. 2002) (dis-
cussing Giant Sequoia National Monument). Additional Supreme Court cases that address 
Antiquities Act designations support this broad interpretation of what may constitute an “ob-
ject of historic or scientific interest.” See United States v. California, 436 U.S. 32, 34 (1978) 
(Channel Islands); Cappaert v. United States, 426 U.S. 128, 131–32, 142 (1976) (Devil’s 
Hole). 

59 Cameron, 252 U.S. at 455–56. 
60 Tulare Cty., 306 F.3d at 1140–41.  
61 Taft’s original proclamation for the Navajo National Monument in Arizona protected: 

[A]ll prehistoric cliff dwellings, pueblo and other ruins and relics of prehistoric peo-
ples, situated upon the Navajo Indian Reservation, Arizona between the parallels of 
latitude thirty-six degrees thirty minutes North, and thirty-seven degrees North, and 
between longitude one hundred and ten degrees West and one hundred and ten de-
grees forty-five minutes West . . . together with forty acres of land upon which each 
ruin is located, in square form, the side lines running north and south and east and 
west, equidistant from the respective centers of said ruins.  

Proclamation No. 873, 36 Stat. 2491, 2491–92 (1909). The map accompanying the procla-
mation states that Navajo National Monument is “[e]mbracing all cliff-dwelling and pueblo 
ruins between the parallel of latitude 3630’ North and 37 North and longitude 110 West 
and 110 45’ West. . . with 40 acres of land in square form around each of said ruins.” Id. at 
493 Thus, the original proclamation was ambiguous. It plainly was not intended to include 
all of the lands within the latitude and longitude description but only 40 acres around the ru-
ins in that area. The map specifically identified at least 7 sites as “ruins” and appeared to de-
note a handful of other sites that might have been intended for protection under the original 
proclamation, although the map is a little unclear on this point. The revised proclamation 
issued three years later, also by Taft, clarified the ambiguous references in the original proc-
lamation. It included a survey done after the original proclamation and protects two, 160-
acre tracts of land and one, 40 acre tract. Proclamation No. 1186, 37 Stat. 1733, 1733–34, 
1738 (1912). 
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B. Removing protections that apply on national monuments would be an 
unlawful modification 

A related issue is whether a President can modify a national monu-
ment proclamation by removing some or all of the protections applied to 
the monument area, such as limitations on livestock grazing, mineral 
leasing, or mining claims location. Plainly, these are types of “modifica-
tions.” As discussed above, Congress’s use of the phrase “modify and 
revoke” to describe prohibited actions demonstrates that the same legal 
principles apply here as would apply to an attempt to abolish a monu-
ment.62 More generally, if a President lacks the authority to abolish or 
downsize a monument, it would also suggest a lack of presidential au-
thority to remove any restrictions imposed by a predecessor. Moreover, 
to the extent that a claim of presidential authority rests on an argument 
that the President can shrink a monument to conform to the “smallest ar-
ea compatible” language of the Antiquities Act, that argument would be 
inapplicable to an effort to remove restrictive language from a predeces-
sor’s national monument proclamation.63 

Aside from these legal arguments, construing the Antiquities Act as 
providing one-way Presidential designation authority is consistent with 
the fundamental goal of the statute. Faced with a concern that historical, 
archaeological, and natural or scenic resources could be damaged or lost, 
Congress purposefully devised a delegation to the President to act quick-
ly to ensure the preservation of objects of historic and scientific interest 
on public lands before they are looted or compromised by incompatible 
land uses, such as the location of mining claims. Once the President has 
determined that these objects are worthy of protection, no future Presi-
dent should be able to undermine that choice. That is a decision that 
Congress lawfully reserved for itself under the terms of the Antiquities 
Act, a point that Congress reinforced in the text and legislative history of 
FLPMA. 
 

62 See supra Section II.A. 
63 In National Monuments, supra note 52, at 10, the Solicitor acknowledged that the Min-

eral Leasing Act does not apply to national monuments. Nonetheless, he held that “in the 
event of actual or threatened drainage of oil or gas under lands within the Jackson Hole Na-
tional Monument by wells on non-federally-owned lands, the authority to take the necessary 
protective action, including the issuance of oil and gas leases, would impliedly exist.” Id. at 
10–11. To be clear, however, the Solicitor was not sanctioning surface occupancy of national 
monument lands but only the issuance of leases that would allow the federal government and 
the lessee to share in the oil and gas production that was being extracted from a well on non-
federal lands. For further discussion of this issue, see Squillace, supra note 40, at 566–68. 
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CONCLUSION 

Our conclusion, based on analysis of the text of the Antiquities Act 
and other statutes, legislative history, and prior legal opinions, is that the 
President lacks the authority to abolish or downsize a monument, or oth-
erwise weaken the protections afforded by a national monument procla-
mation declared by a predecessor. Moreover, while we believe this to be 
the correct reading of the law from the time of enactment of the Antiqui-
ties Act in 1906, the enactment of FLPMA in 1976 removes any doubt 
as to whether Congress intended to reserve for itself the power to revoke 
or modify national monument proclamations, because Congress stated 
so explicitly. 

Presidents may retain some authority to clarify a proclamation that 
contains an ambiguous legal description or a mistake of fact.64 Where 
expert opinions differ, however, courts should defer to the choices made 
by the President proclaiming the monument and the relevant objects des-
ignated for protection. Otherwise, a future President could undermine 
the one-way conservation authority afforded the President under the An-
tiquities Act and the congressional decision to reserve for itself the au-
thority to abolish or modify national monuments. 

The remarkable success of the Antiquities Act in preserving many of 
our nation’s most iconic places is perhaps best captured by the fact that 
Congress has never repealed any significant monument designation.65 
Instead, in many instances, Congress has expanded national monuments 
and redesignated them as national parks.66 For more than 100 years, 
Presidents from Teddy Roosevelt to Barack Obama have used the An-
tiquities Act to protect our historical, scientific, and cultural heritage, of-
ten at the very moment when these resources were at risk of exploita-
tion. That is the enduring legacy of this extraordinary law. And it 
remains our best hope for preserving our public land resources well into 
the future. 
 

64 See supra note 61 and accompanying text. 
65 About a dozen monuments have been abolished by the Congress. None of these were 

larger than 10,000 acres, and no monument established by a president has been de-
designated by Congress without redesignating the land as part of another national monument 
or other protected area since 1956. See Squillace, supra note 40, at 550, 585–610 (appendix). 
See also National Park Service, Archeology Program: Frequently Asked Questions (May 31, 
2017), https://perma.cc/BW3C-X52Z (noting no parks as “abolished” since 1956 except for 
Misty Fjords, which was subsequently made part of Tongass National Park). 

66 See e.g., Proclamation No. 277, 40 Stat. 1175 (1919)(expanding size of Grand Canyon 
park). 
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Op-ed: Recent national monuments have protected local interests
By John Ruple
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It has been said that “we are entitled to our opinions, just not our own facts.” Recent
debate over the Public Lands Initiative and Bears Ears National Monument proposal
makes this a good time to review the facts about national monument designations.

For 110 years, the Antiquities Act has empowered presidents to protect lands having
historic or scientific interest. Indeed, 15 of the last 19 presidents, Republicans and
Democrats alike, have designated national monuments. Grand Canyon, Capitol Reef and
Arches national parks all began as national monuments.

Critically, the Antiquities Act affords presidents the ability to craft monument designations
that are responsive to local concerns. President Obama, for example, recognized the
importance of water to westerners when, in creating the Basin and Range National
Monument, he stated that the monument neither created new federal water rights nor
altered existing state-issued water rights. In creating the Browns Canyon National
Monument, he expressly recognized state “jurisdiction and authority with respect to fish
and wildlife management.” In creating the Río Grande Del Norte National Monument, he
protected utility line rights-of-way within the monument. Similarly, the Basin and Range
National Monument proclamation states that, “nothing in this proclamation shall be
deemed to affect authorizations for livestock grazing, or administration thereof, on federal
lands within the monument. Livestock grazing within the monument shall continue to be
governed by laws and regulations other than this proclamation.” And of course
monument proclamations apply only to federal land. As the San Gabriel Mountain
National Monument proclamation and every other recent proclamation make clear, monuments are established “subject to valid existing rights.” These
kinds of assurances, and more, are common in monument proclamations.

Recent national monument proclamations also universally require managers to create a management plan in consultation with state, local and tribal
government because, as all six members of Utah’s congressional delegation recently noted, “the wisest land-use decisions are made with community
involvement and local support, ... [and] the most effective land management policy is inclusive and engaging, not veiled or unilateral.”

That is why, in creating the Berryessa Snow Mountain National Monument, President Obama directed monument managers to “provide for public
involvement in the development of the management plan including, but not limited to, consultation with tribal, state and local governments. In the
development and implementation of the management plan, [federal agencies] shall maximize opportunities ... for shared resources, operational
efficiency, and cooperation.”

Furthermore, monument designations do not, as some have claimed, limit American Indian access or use — to do so would violate the American Indian
Religious Freedom Act, which declares that “it shall be the policy of the United States to protect and preserve for American Indians their inherent right
of freedom to believe, express, and exercise the traditional religions ... including but not limited to access to sites, use and possession of sacred
objects, and the freedom to worship through ceremonials and traditional rites.”

In fact, in designating the Chimney Rock Mountains National Monument, President Obama required the Forest Service to “protect and preserve access
by tribal members for traditional cultural, spiritual, and food- and medicine-gathering purposes, consistent with the purposes of the monument, to the
maximum extent permitted by law.” Virtually identical language is found in each of the six most recent monument proclamations.

If President Obama does create the Bears Ears National Monument, we should expect that he will take similar steps to protect state, local and tribal
interests. Let’s set aside political rhetoric and debate the Bears Ears proposal and Public Lands Initiative with these facts in mind.

John Ruple is an associate professor of law (research) at the University of Utah’s S.J. Quinney College of Law, and a fellow with the University’s
Wallace Stegner Center for Land, Resources and the Environment.

© Copyright 2016 The Salt Lake Tribune. All rights reserved. This material may not be published, broadcast, rewritten or redistributed. (http://www.sltrib.com/pages/privacy)
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Byline: Michael Blumm, Hillary Hoffmann, Michael Blumm, a professor at Lewis and Clark Law School, specializes in public 
lands and natural resources law. Hillary Hoffmann, a professor at Vermont Law School, focuses on natural and cultural 
resources and tribal lands.

Body

President Obama's 2016 national monument designations have prompted Republican critics from Nevada to Maine to suggest 
that, under cover of the Antiquities Act of 1906, he exceeded his authority, orchestrating a federal land grab. These critics are 
ignoring the history and scope of the act and the positive effects of monument designations on nearby communities.

The Antiquities Act gives presidents broad authority to protect objects and surrounding public lands with historical, cultural 
and scientific value to the nation. Sixteen presidents have used the statute since Theodore Roosevelt signed it into law and 
created the first national monument at Devil's Tower in Wyoming. In the short term, their actions have frequently generated 
controversy.

One of the most significant battles arose in 1943. During a tug of war over the preservation of the valley at the foot of the Teton 
Range in Wyoming, President Franklin Roosevelt stepped in and established the Jackson Hole National Monument. It included 
35,000 acres purchased secretly, for the sake of preservation, by John D. Rockefeller Jr. FDR meant to resolve the situation, but 
the monument designation intensified local anger over outsider interference, worries about lost tax revenue and ranchers' 
concerns about their future.

Numerous congressional revocation efforts by Wyoming Republicans followed, and a lawsuit challenged the use of the 
Antiquities Act itself, but the monument survived. In 1950, it was incorporated into Grand Teton National Park, which now 
welcomes around 3 million visitors annually. Roosevelt's controversial action is now credited with bolstering, rather than 
destroying, Teton County.

A similar story has been repeated elsewhere. In southern Utah in the late 1990s, President Clinton designated the Grand 
Staircase-Escalante National Monument against the wishes of many in Utah who cited fears that "locking up" these lands 
would depress local economies. In fact, a recent study of the region by Headwaters Economics found that after the designation, 
the population grew by 8%, jobs by 38% and real per capita income by 30%.

The lengthy legal history of monument designations also informs the debate over presidential overreach. No monument 
proclamation has ever been revoked; federal courts have dismissed all legal challenges. And the U.S. attorney general long ago 
concluded that presidents lack the authority to undo designations made by other presidents.

Since the Antiquities Act applies only to lands that already are federal, no private property rights are affected. Monument 
opponents claim that designation will curtail grazing, mining and vehicular recreation, yet existing "multiple uses" that do not 
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threaten the area's historic and scientific value are preserved. In Grand Staircase, pre-designation livestock grazing continues. 
The same will be true in Bears Ears National Monument, in Utah, which was designated by Obama in December.

Monuments are neither wilderness areas nor national parks, both of which are created under more stringent criteria. All national 
monuments are managed according to plans that, by law, must be revisited. Although one president creates a monument, 
subsequent presidents often implement the management objectives.

Opponents have labeled Obama's 2016 monuments as "midnight regulations," although most of the recent designations have 
been a long time in the making. Interior Secretary Harold Ickes proposed Bears Ears in 1936. Gold Butte National Monument, 
added in southern Nevada in December, was first proposed by local tribes in 2008. The expanded Cascade-Siskiyou Monument 
in Oregon and Washington was first established two decades ago, and the Papah?naumoku?kea Marine National Monument, 
which Obama enlarged in August, was established in 2006 by President George W. Bush.

Designations are accompanied by detailed rationales that explain the nationally significant resources the monument will 
protect. The rationales take months, often years, to develop. They are hardly the result of midnight whims.

Tellingly, presidents from both parties have defended prior monument designations. George W. Bush's Justice Department 
successfully defended monuments designated by President Clinton in court. President Wilson's lawyers won Supreme Court 
approval of the Grand Canyon monument in 1920, proclaimed by Wilson's predecessor, Teddy Roosevelt.

Although the Antiquities Act does not require it, the Obama administration engaged in substantial public discussions before the 
recent designations. Those discussions led to scaling down the size of Bears Ears monument and eliminating several areas that 
might be mined or used for vehicular recreation in the future.

The often ephemeral local opposition to monument status should not persuade Congress or the Trump administration to attempt 
to revoke the Obama designations. Today's protesting voices represent a decided minority of the wider public that benefits from 
public lands conservation, including future generations. Short-term political expediency has not predominated in the past and 
should not prevail in the future.
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We are writing to encourage President Donald Trump and Interior Secretary-designate Ryan Zinke to proceed cautiously in 
determining whether to abolish or change the Bears Ears National Monument. While Utah's elected officials are imploring 
them to take prompt action, the recent Colorado College poll reveals that Utah voters, by a 15-point margin, favor the Bears 
Ears designation.

Given the depth and breadth of sentiments on all sides of the issue, we urge the administration to visit the monument and 
engage with its diverse stakeholders before proceeding. Postponing such a momentous decision costs only time and would de-
escalate the simmering conflict, while providing the administration sufficient opportunity to weigh the implications of various 
courses of action.

By any objective standard, the Bears Ears National Monument designation fits the terms of the Antiquities Act. It protects 
"historic and prehistoric structures and other objects of historic or scientific interest" on federally owned lands. Indeed, the 
congressionally chartered National Trust for Historic Preservation recognizes that "perhaps nowhere in the United States are so 
many well-preserved cultural resources found within such a striking and relatively undeveloped natural landscape."

Moreover, the monument proclamation borrows heavily from the Utah delegation's Public Lands Initiative proposal to 
delineate the protected acreage, establish multi-party advisory groups and ensure Native American access for traditional 
purposes. Hurriedly revising the Bears Ears National Monument would put irreplaceable resources, and the Native Americans 
that depend upon them, at risk of irreparable injury.

A decision to abolish or alter the monument will thrust the new administration into an uncertain legal thicket. Because no 
president has attempted to abolish a national monument by proclamation, there is no definitive judicial interpretation whether 
such action would be authorized under the Antiquities Act. However, multiple legal analyses, including U.S. attorneys general 
opinions, agree that only Congress may undo a presidential proclamation of a national monument under the Antiquities Act. 
Although presidents appear to have the power to make minor revisions to a monument proclamation, no president has tried to 
do so to the extent or for the reasons cited by monument opponents, calling such an action into question as well.

It has been more than 50 years since a president last diminished a national monument, when John F. Kennedy redrew the 
boundary of Bandelier National Monument, cutting here and adding there, to enhance resource protection. No president has 
ever diminished a monument while the ink is still wet on the proclamation. President Taft moved swiftest, waiting three years 
to reduce a monument that he himself had created earlier in his own presidency. The largest reduction, trimming 311,280 acres 
from the Mt. Olympus National Monument, was done to increase the supply of high quality wood to produce Allied combat 
airplanes and lumber for ships during World War I. No similar exigencies exist today.
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Moreover, abolishing or dramatically reducing the monument will not resolve the issues driving current frustrations: a 
landscape checkerboarded by multiple owners, competing management objectives, underfunded land managers, or polarized 
stakeholders. Instead, action taken in haste and without adequate public involvement will almost certainly invite protests and 
litigation. Litigation will, in turn, further complicate and delay good faith efforts to improve on-the-ground management. One 
need only consider the Dakota Access Pipeline controversy to appreciate the need for a deliberative and thoughtful approach to 
addressing complex legal issues and heartfelt Native American concerns.

The new administration is well positioned to chart a different and more considered course, building on the hard work that came 
before and addressing the specific issues that underlie the current discontent over our public lands. To help de-escalate the 
conflict, we urge the new administration to take the time to visit the monument and familiarize itself with its many resources, 
and to engage with its diverse stakeholders before moving forward.

Acrimony over public land management has reached a dangerous level. A steady hand is needed to guide us to the common 
ground that we believe exists. We are encouraged to have a Westerner and a sportsman poised to lead the Department of the 
Interior during these trying times. With mindful and respectful leadership, we believe that a peaceful and mutually beneficial 
path forward can be charted, and the public interest can be faithfully served. We urge President Trump and Interior Secretary-
designate Zinke take that path.

Bob Keiter is the Wallace Stegner Professor of Law. John Ruple is an Associate Professor of Law and Stegner Center Fellow. 
Both work at the University of Utah's S.J. Quinney College of Law
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The heart of the Antiquities Act of 1906 is a mere two sentences. But a good argument can be made that this brief law -- which 
authorizes the president to protect ''objects of historic or scientific interest'' on federal lands as ''national monuments'' -- has 
done more than any other to shape our nation's conservation legacy.

The act has been used more than 150 times, by nearly every president, Republican and Democrat, from Theodore Roosevelt on, 
to protect hundreds of millions of acres for the inspiration and enjoyment of present and future generations. Five of the nation's 
10 most-visited national parks -- Grand Canyon, Zion, Olympic, Teton and Acadia, each attracting millions of people a year -- 
were first protected by presidents using the Antiquities Act. 

  Even so, this law is under attack. The 2016 Republican Party platform called for amending it to give Congress and states the 
right to block the president from declaring national monuments. By thwarting the president's ability to take quick action to 
protect wild and historic places from threats, this proposal would effectively repeal the act.

  Now critics, including Representative Rob Bishop, a Republican from Utah and chairman of the House Committee on Natural 
Resources, are ramping up a campaign to strip away the president's authority under the Antiquities Act to designate 
monuments. Mr. Bishop complains that it allows the federal government to ''invade'' and ''seize'' lands. But that's not true. The 
act authorizes the president to protect only lands already ''owned or controlled by the government of the United States,'' not 
state or private land.

  Some dislike the law because presidents have tended to use it late in their terms to sidestep opposition to their designations. 
But would anyone today seriously question the wisdom of Theodore Roosevelt's using the act to protect what is today the core 
of Olympic National Park in Washington two days before he stepped down in 1909? Or Herbert Hoover's safeguarding what 
are now three national parks, including Death Valley in California (1.3 million visitors last year), in his last three weeks in 
office in 1933? Or Dwight D. Eisenhower's setting aside what is now the Chesapeake and Ohio Canal National Historical Park 
(five million visitors last year) two days before John F. Kennedy's inauguration in 1961?

  Because these presidential actions change the status quo and prevent development, they have sometimes incited local 
opposition. But over time, the growing popularity of these places often led Congress to recast them as full-fledged national 
parks.
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  That's what happened after Franklin D. Roosevelt established the Jackson Hole National Monument in 1943 on land fronting 
the magnificent Teton mountain range in Wyoming. Outrage ensued. Senator Edward Robertson of Wyoming called the 
president's action a ''foul, sneaking Pearl Harbor blow,'' and locals led a cattle drive across the new monument in protest. But by 
1950, the monument's benefits to local life and the economy persuaded Congress to incorporate it into Grand Teton National 
Park, and President Harry S. Truman agreed. In 1967, Cliff Hansen, a leader of the cattle drive protest who became a United 
States senator, acknowledged he had been wrong to oppose Roosevelt's action. He called the expanded Teton Park one of his 
state's ''great assets.''

  Congress can always overturn a president's monument designation, but has done so only a dozen times. Nearly all involved 
areas less than 2,000 acres, and the last time it happened was in 1980. But no president has ever attempted to rescind a 
monument established by a predecessor, and it is unclear whether a president even has the power to do so. Instead, like 
Congress, presidents have often used the act to expand monuments (and on occasion, to shrink them).

  President Jimmy Carter made the most vigorous use of the act up to that time, protecting 56 million acres of federal land in 
Alaska in 1978 after the state had filed claims to pristine federal lands that Mr. Carter had asked Congress to protect.

  In 2006, President George W. Bush established a huge marine national monument in the waters of the Northwestern Hawaiian 
Islands. He followed that up with several more marine monuments. President Barack Obama enlarged some of those and 
established several more.

  Utah's congressional delegation is among the act's loudest critics. Yet at the same time that Representative Bishop calls it ''the 
most evil act ever invented,'' the state of Utah's Office of Tourism is spending millions of dollars promoting Utah's ''Mighty  5'' 
national parks, boasting that they ''draw several million visitors from around the world each year.'' Four of those ''Mighty 5'' -- 
Arches, Bryce Canyon, Capitol Reef and Zion -- were first protected by presidents of both parties using the Antiquities Act.

  The Utah delegation is now trying to persuade President Trump to do away with or shrink the Bears Ears National Monument, 
established last December by President Obama on 1.35 million acres of federal land in southeastern Utah. Bears Ears contains 
perhaps the richest cultural, archaeological and paleontological resources of any area of comparable size in the nation.

  As our population grows and our rich natural and historical heritage faces increasing threats, we should be looking to protect 
more places that can inspire and inform present and future generations and offer them recreational opportunities. That is the 
incomparable legacy of the Antiquities Act, and its necessity is as vital today as it ever was. It would be shortsighted in the 
extreme for Congress to change a single word of what has been, by practically every measure, one of the most fruitful and 
farsighted laws it has ever put on the books.

  Follow The New York Times Opinion section on Facebook and Twitter (@NYTOpinion), and sign up for the Opinion Today 
newsletter. 

http://www.nytimes.com/2017/03/31/opinion/the-endangered-antiquities-act.html
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On April 26 President Trump issued an  executive order  calling for a review of national monuments designated under the  
Antiquities Act . This law authorizes presidents to set aside federal lands in order to protect "historic landmarks, historic and 
prehistoric structures, and other objects of historic or scientific interest."

Since the act became law in 1906, presidents of both parties have used it to preserve 157 historic sites, archaeological treasures 
and scenic landscapes, from the Grand Canyon to key landmarks of the civil rights movement in Birmingham, Alabama.

President Trump calls recent national monuments " a massive federal land grab ," and argues that control over some should be 
given to the states. In our view, this misrepresents the law. National monuments can be designated only on federal lands 
already owned or controlled by the United States.

The president's order also suggests that he may consider trying to rescind or shrink monuments that were previously designated. 
Based on our  analysis of the Antiquities Act  and other laws,  presidents do not have the authority  to undo or downsize 
existing national monuments. This power rests with Congress, which has reversed national monument designations only 10 
times in more than a century.

Contests over land use

Trump's executive order responds to opposition from some members of Congress and local officials to national monuments 
created by Presidents Bill Clinton and Barack Obama. It calls for Interior Secretary Ryan Zinke to  review certain national 
monuments  created since 1996 and to recommend "Presidential actions, legislative proposals, or other actions," presumably to 
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shrink or eliminate these monuments. The order applies to monuments larger than 100,000 acres, as well as others to be 
identified by Secretary Zinke.

When a president creates a national monument, the area is "reserved" for the protection of sites and objects there, and may also 
be "withdrawn," or exempted, from laws that would allow for mining, logging or oil and gas development. Frequently, 
monument designations grandfather in existing uses of the land, but prohibit new activities such as mineral leases or mining 
claims.

Zinke said that he will examine whether such restrictions have led to " loss of jobs, reduced wages and reduced public access " 
in communities around national monuments. Following Secretary Zinke's review, the Trump administration may try either to 
rescind monument designations or modify them, either by reducing the size of the monument or authorizing more extractive 
activities within their boundaries.

 https://cdn.theconversation.com/files/167051/width754/file-20170427-15121-g1fdce.jpg 

Two of the most-contested monuments are in Utah. In 1996 President Clinton designated the  Grand Staircase-Escalante 
National Monument , a region of incredible slot canyons and remote plateaus. Twenty years later, President Obama designated  
Bears Ears National Monument , an area of scenic rock formations and sites sacred to Native American tribes.

Utah's  governor  and  congressional delegation  oppose these monuments, arguing that they are larger than necessary and that 
presidents should defer to the state about whether to use the Antiquities Act. Local officials have raised similar complaints 
about the  Gold Butte National Monument  in Nevada and the  Katahdin Woods and Waters National Monument  in Maine, 
both designated by Obama in late 2016.

What the law says

The key question at issue is whether the Antiquities Act gives presidents the power to alter or revoke decisions by past 
administrations. The U.S. Constitution gives Congress the power to decide what happens on "territory or other property 
belonging to the United States." When Congress passed the Antiquities Act, it delegated a portion of that authority to the 
president  so that administrations could act quickly  to protect resources or sites that are threatened.

Critics of recent national monuments  argue  that if a president can create a national monument, the next one can undo it. 
However, the Antiquities Act speaks only of designating monuments. It says nothing about abolishing or shrinking them.

Two other land management statutes from the turn of the 20th century - the Pickett Act of 1910 and the Forest Service Organic 
Act of 1897 - gave the president authority to withdraw other types of land, and also specifically stated that the president could 
modify or revoke those actions. These laws clearly contrast with the Antiquities Act's silence on reversing past decisions.

 https://cdn.theconversation.com/files/167054/width754/file-20170427-15097-u07hs2.jpg 

In 1938, when President Franklin D. Roosevelt considered abolishing the Castle-Pinkney National Monument - a deteriorating 
fort in Charleston, South Carolina - Attorney General Homer Cummings  advised  that the president did not have the power to 
take this step. (Congress abolished the monument in 1951.)

Congress enacted a major overhaul of public lands law in 1976, the  Federal Land Policy and Management Act , repealing 
many earlier laws. However, it did not change the Antiquities Act. The House Committee that drafted the 1976 law also made 
clear in legislative reports that it intended to prohibit the president from modifying or abolishing a national monument, stating 
that the law would "specifically reserve to the Congress the authority to modify and revoke withdrawals for national 
monuments created under the Antiquities Act."

The value of preservation

Many national monuments faced vociferous local opposition when they were declared, including Jackson Hole National 
Monument, which is now part of  Grand Teton National Park . But over time Americans have come to appreciate them.
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Indeed, Congress has converted many monuments into national parks, including  Acadia , the  Grand Canyon ,  Arches  and  
Joshua Tree . These four parks alone attracted  over 13 million visitors  in 2016. The aesthetic, cultural, scientific, spiritual and 
economic value of preserving them has long exceeded whatever short-term benefit could have been derived without legal 
protection.

As Secretary Zinke begins his review of Bears Ears and other national monuments, he should heed that lesson, and also ensure 
that his recommendations do not overstep the president's lawful authority.

 https://counter.theconversation.edu.au/content/76774/count.gif?distributor=feed-factiva 

Mark Squillace served as Special Assistant to the Solicitor at the U.S. Department of the Interior in the year 2000.

Eric Biber, Nicholas Bryner, and Sean B. Hecht do not work for, consult, own shares in or receive funding from any company 
or organization that would benefit from this article, and has disclosed no relevant affiliations beyond the academic appointment 
above.
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Republican Presidents from Teddy Roosevelt to Herbert Hoover Designated Millions of Acres
Under the Antiquities Act
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