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This is the fourth and final post in a series offering some
initial insights and observations, and posing several open legal questions related to
EPA’s proposed 111(d) rule.  (See Parts I, II, & III.)

Over the course of this series, I welcome our knowledgeable and insightful
LegalPlanet audience to join the dialogue in the comments. What strikes you about
the proposed rule? What legal questions puzzle you? What are your thoughts on the
below issues?

My first post made some big-picture observations about EPA’s proposed 111(d) rule, my
second post dug into EPA’s determination of the best system of emission reduction (BSER)
and calculation of state goals, and my third post discussed the rule’s implications for
existing and new greenhouse gas cap-and-trade programs.  In this fourth and final post, I
discuss next steps and a variety of odds and ends.

This document is a proposal. Those familiar with administrative law know well that a
proposed rulemaking is just an early step in the regulatory process; but this important
nuance has been missing from many media accounts and bears repeating. In its proposed
CO2 rulemaking, EPA set forth a variety of regulatory alternatives and options for comment.
Once the proposed rule is published in the Federal Register, interested members of the
public have 120 days to comment on the proposal.  EPA also will hold hearings around the
country on:  July 29 (Atlanta, GA & Denver, CO), July 31 (Pittsburgh, PA), and July 28
(Washington, D.C.).

Ultimately, the final rule could look very different from this proposal—even in terms of the
state-specific CO2 reduction goals. Indeed, if prior greenhouse gas rules are any indication
(see, e.g., the NSPS rulemaking process), EPA will receive an extraordinarily large volume
of comments, and the agency may materially alter the content of the rule in the course of
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responding to comments and preparing the final rulemaking. This proposal, in particular,
seeks comments on many open questions and alternative proposals. The contours of the rule
and the legal interpretations underpinning the rule remain unsettled. Furthermore, section
111(d) refers to such documents as a “guideline” for state regulation. Which leads me to the
following question . . . .

Is it legally significant that the proposed rule is a guideline?  In contrast to Clean Air
Act section 111(b), which directs EPA to regulate new sources, section 111(d) makes clear
that EPA does not have authority to regulate existing sources directly. Instead, EPA must
issue guidelines to guide state regulation of existing sources and EPA approval of state
plans. Emission guidelines can perhaps best be thought of as a recommended federal
baseline, or a set of criteria for state plan approval. States have great flexibility to design
regulatory programs in §111(d) state plans (see, e.g., my discussion of 40 C.F.R.§ 60.24(f) in
Post II). In practice, however, states have, in many instances, adopted the federal guideline
as the state emission standard. Overall, there is limited precedent for emission guidelines
because there are so few designated pollutants. Does the fact that EPA has authority to
issue only emission guidelines have implications for future legal challenges to the proposed
rule? How vulnerable is EPA to challenges from states with state plans that do not meet
EPA’s stated approval criteria?  Is it significant that judicial review of state plans would
occur outside of the D.C. Circuit? 

EPA invokes Chevron authority to deal with 1990 Clean Air Act Amendments
drafting errors. In a previous post, Kate Konschnik excellently analyzed the apparent
“drafting errors” that occurred during incorporation of the 1990 Clean Air Act Amendments.
Kate argued that EPA should receive Chevron deference for its reasonable interpretation of
its authority to regulate existing greenhouse gas sources in spite of the drafting errors. EPA
agrees, and sets forth the agency’s legal arguments and invocation of Chevron in the
proposed rule (see pp. 125-26). This issue likely will be the subject of future litigation.

EPA plans to engage in an interagency effort to develop new guidance for
renewable energy and end-use energy efficiency measures. EPA declares in the
proposal that the agency intends to develop, in concert with other federal agencies, new
guidance specific to the evaluation, monitoring, and verification of renewable energy and
demand-side energy efficiency (RE/EE) programs for the purposes of section 111(d) state
plans (p. 427). This new guidance will help states calculate the emission reductions
associated with measures such as appliance standards and building codes that are not
typically subject to regulatory verification and monitoring (p. 491). The new guidance could
help encourage states and localities to adopt such measures.  Thinking about building codes
in particular raises an interesting question—How will/should/could states and localities
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interact in §111(d) compliance, and in what context?

Timelines.  EPA has proposed that any “measures taken by a state or its sources after the
date of this proposal, or programs already in place, and which result in CO2 emission
reductions at affected EGUs during the 2020-2030 period, would apply toward achievement
of the state’s CO2 goal” (p. 333; see also pp. 115, 476). As an alternative, EPA proposes to
“recognize emission reductions that existing state requirements, programs and measures
achieved starting from a specified date prior to the initial plan performance period, as well
as emission reductions achieved during a plan performance period. The specified date could
be, for example: the date of promulgation of the emission guidelines; the date of proposal of
the emission guidelines; the end date of the base period for the EPA’s BSER-based goals
analysis (e.g., the beginning of 2013 for blocks 1-3 and the beginning of 2017 for block 4,
end-use energy efficiency); the end of 2005; or another date” (p. 478). When should EPA
begin counting emission reductions? What is the significance of the different potential start
dates?

Additionally, EPA has requested comment on whether the agency should develop state-
specific emission performance goals that extend beyond 2030 (p. 422). Should EPA develop
goals that extend beyond 2030? What would be the relative advantages and disadvantages
of (or legal challenges inherent in) requiring states to meet longer-term goals?

Electricity imports and multistate issues. The interstate nature of the U.S. electricity
system inherently conflicts with §111(d)’s federalist structure. If a state that imports
electricity, like California, were to adopt new end-use energy efficiency policies, the
associated emission reductions might occur at EGUs located in other states, like Utah. EPA
reports that its state goal calculation formula includes an adjustment to account for this
effect, and further declares that, “[g]iven the extremely low cost of CO2 emission reductions
achievable through demand-side energy efficiency programs, implementation of such
programs is likely to reduce CO2 emissions at reasonable cost even for a state whose own
affected EGUs achieve only part of the CO2 emission reduction benefit . . . .” (p. 233). For
more significant interstate effects, EPA notes that “adjustments may be appropriate in some
circumstances” (p. 343, n.253).

Any adjustments of this nature raise the possibility of double-counting.  There may be
interstate conflicts over credit for emission reductions. EPA seeks comment on how, if at all,
it may be able to allow states to take credit for out-of-state emission reductions resulting
from energy efficiency programs while avoiding double-counting (p. 495). For renewable
energy measures, EPA proposes that “a state could take into account all of the CO2 emission
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reductions from renewable energy measures implemented by the state, whether they occur
in the state or in other states,” following the RPS model (p. 495). More broadly, “EPA
solicits comment on whether an emission reduction becomes duplicative (and therefore
cannot be used for demonstrating performance in a plan) if it is used as part of another
state’s demonstration of emission performance under its CAA section 111(d) plan” (p. 448).

This all amounts to rather complicated calculations. A more elegant solution might be to
follow California’s model and require each state to take responsibility for the emissions
associated with its electricity imports. Could EPA defensibly adopt a rule that holds states
accountable for the emissions associated with electricity imports?  How should EPA manage
the potential problem of double-counting? Should EPA develop an interstate crediting
system? 

There is much more to say about EPA’s proposed rule than I have mentioned in this
series of four posts.  Stay tuned as LegalPlanet continues to follow the development
of the rule, its implications, and any future litigation.


