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President Trump ordered EPA and the Army Corps to review the Obama
Administration’s WOTUS rule, which sets expansive bounds on federal jurisdiction
over water bodies and wetlands. The agencies have sent the White House a
proposal to rescind the WOTUS rule and revert to earlier rules until they can come
up with a replacement. In my view, either the agencies will have to dive deep into
the scientific thicket in the hope of justifying a new rule, or they will have to gamble
that Trump will get another Supreme Court appointment before their action gets to
the Court.

THE CURRENT STATE OF PLAY

To set the stage, WOTUS (short for “Waters of the United States”) is a response to
the Rapanos decision, in which Justice Scalia and three others judges argued for a
very narrow definition of federal jurisdiction over streams and wetlands, while
Justice Kennedy adopted a more generous interpretation based on the existence of
a nexus with traditional “navigable waters” - waterways that are suited to some
kind of transport. There were four dissenters who wanted to extend jurisdiction
even further than Kennedy, so there are five votes for going at least as far as
Kennedy. President Trump issued an executive order directing the agencies to
reconsider the scope of federal jurisdiction under the Clean Water Act, with
particular attention to Scalia’s interpretation.

On February 28, EPA and the Army Corp issued a notice of proposed rule-making,
announcing their desire to rescind or revise the Obama Administration’s WOTUS
rule. It provides the following as the rationale for reconsideration:

Importantly, such a revised decision need not be based upon a change of
facts or circumstances. A revised rulemaking based ‘“on a reevaluation of
which policy would be better in light of the facts” is ‘““well within an
agency'’s discretion,” and ‘“‘[a] change in administration brought about by
the people casting their votes is a perfectly reasonable basis for an
executive agency’s reappraisal of the costs and benefits of its programs
and regulations.”

All that is true, so long as the agencies can provide a reasoned explanation of their
decision to reconsider and so long as they act within the outer boundaries of the
statute. In terms of the direction of the rule-making, the agencies say publicly only
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that they wish to provide regulatory certainty and will consider (as Trump directed)
revamping the decision along the lines of Justice Scalia’s plurality opinion in
Rapanos. According to recent reports, their strategy is to first repeal WOTUS and
then issue new guidance in a separate rule-making. They are currently soliciting
the views of state governments about this radical change in federal wetlands
protections.

In the meantime, the judicial review of the WOTUS rule is still pending. The
Supreme Court declined the Administration’s invitation to put everything on hold
pending a new rule-making and is continuing to consider whether the district courts
or the courts of appeals have jurisdiction to review the rule. If the courts continue
the process of reviewing WOTUS, the outcome could shape the degree of discretion
of the agencies. Putting that unknown aside for the moment, the agencies face
some difficult choices in their new rule-making process.

REINTERPRETING OR OVERRULING RAPANOS

The agencies’ options. Going with the Scalia approach has some difficulties. Nine
circuits have decided that they are bound by Justice Kennedy’s nexus test. Faced
with this, the agencies have three options:

1. A different reading of Rapanos. They can argue that these courts are
wrong about which of the Rapanos opinions is binding. But it seems unlikely
those courts will agree, so the agencies would have to hope that Supreme
Court would agree. This could become more likely if Kennedy is replaced by
Trump.

2. Overruling Rapanos. They could argue that the Supreme Court should
simply reconsider the meaning of the statute, siding with Scalia and instead of
Kennedy. Again, this would rely on getting a more favorable Supreme Court
bench.

3. Relying on Chevron Deference. Finally, they could argue that Kennedy was
merely deferring to what was then agencies’s view rather than giving his own
view of the statute. This is the only approach that doesn’t rely on a change at
the Court.

If Kennedy’s opinion was based on deference to EPA’s view of the statute at that
time, then the agencies are free to change their minds. Their new interpretation of
the statute will also quality for deference if it is reasonable. But if Kennedy was
giving his own interpretation of the meaning of the statute, then the agencies only
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hope is to change his mind or hope for a change in the make-up of the court. Thus,
the meaning of Kennedy’s opinion is critical.

What did Kennedy mean? Since the third option is the appealing in terms of
current law, | went back to Rapanos to see whether Kennedy was merely deferring
to the agencies’ view rather than independently interpreting the statute. It seems
clear that he rejected Scalia’s demand that streams flow constantly rather than
intermittently on the merits, not just because it differed from the agencies’.
Kennedy said:

“The plurality’s first requirement — permanent standing water or
continuous flow, at least for a period of some months — makes little
practical sense in a statute concerned with downstream water quality. . ..
To be sure, Congress could draw a line to exclude irregular waterways,
but nothing in the statute suggests it has done so.”

In rejecting Scalia’s insistence that wetlands have a surface water connection with
streams. Justice Kennedy relied on evidence that even wetlands lacking such
connection can have an impact on nearby water bodies, either due to pollution or
because filling the wetland could result in silting. But he did seem to view the
“significant nexus” test as part of the statute, not simply as one of many views that
the agency might take:

With respect to wetlands, the rationale for Clean Water Act regulation is,
as the Corps has recognized, that wetlands can perform critical functions
related to the integrity of other waters — functions such as pollutant
trapping, flood control, and runoff storage. Accordingly, wetlands possess
the requisite nexus, and thus come within the statutory phrase “navigable
waters,” if the wetlands, either alone or in combination with similarly
situated lands in the region, significantly affect the chemical, physical,
and biological integrity of other covered waters more readily understood
as “navigable.” When, in contrast, wetlands’ effects on water quality are
speculative or insubstantial, they fall outside the zone fairly encompassed
by the statutory term “navigable waters.”

Based on the language, it seems to me, the agencies could adopt Scalia’s view,
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provided they can show that only wetlands meeting his criteria actually do have a
significant nexus with traditional navigable waters. At the very least, they would
need to show that this is true often enough to justify drawing a bright line there in
the interest of regulatory certainty. But | doubt very much that they can make the
scientific case. To do so, at the very least, they would need to rebut the mass of
contrary scientific evidence amassed by the agencies when they issued the existing
WOTUS rule. This will be a time-consuming process, and they may find it possible to
assemble a plausible argument for Scalia’s arbitrary limitations.

PROCEDURAL ISSUES

Repealing WOTUS involves some procedural complications. The legal challenges to
WOTUS are now pending in a number of different courts, and the Supreme Court is
poised to decide whether jurisdiction is at the district court or appellate levels. Until
that’s done, it's not clear which courts could review a WOTUS repeal. In the
meantime, there is a nationwide stay on WOTUS in from the Sixth Circuit, but the
Supreme Court decision could determine the fate of that stay.

There’s also an issue of agency procedure that’s a bit unclear. If the agencies say
the statute has only one reasonable interpretation, Scalia’s, they don’t need to build
much of a factual record. But if the agencies say the statute is ambiguous, courts
have started to merge their review of whether an agency’s interpretation is
reasonable with the arbitrary and capricious test, which is usually used for factual
and scientific issues. In that case, the agency might need to develop evidence to
show that it’s interpretation is actually consistent with the statute’s purpose of
protecting the water quality of waterbodies, despite quite a bit of evidence requires
protecting wetlands that have a nexus with waterbodies.

We’'ll know the answer to some of these questions when the repeal is released for
notice and comment. Whatever ground it takes, the agency’s repeal effort is going
to be challenged in court and could well be stayed, adding to the procedural
confusion. The bottom line is that procedurally this is a bit of a mess. It's even
more of a mess because, until the Supreme Court decides the jurisdictional issue,
we won’'t even know which courts have jurisdiction to sort things out. Trying to
separate the repeal of WOTUS from its replacement just seems to make things more
complicated.

CONCLUSION
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Putting aside the procedural issues, EPA may either have to make the case that its
interpretation is reasonable and fulfills the purposes of the statute, or else that the
statute is unambiguous and has only one possible interpretation. (which Kennedy
and four dissenters got wrong in Rapanos). The second approach seems bolder,
simpler, and more “Trumpian,” so | suspect they’ll make that their primary strategy.



