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You couldn’t ask for a more typical example of the Trump Administration at work.
Nuclear and coal plants are being closed across the country, unable to compete
with cheap natural gas and increasingly cheap renewables.  In a desperate effort to
support the coal industry, Trump wants to force consumers to subsidize these
plants.  It’s not surprising that he’s jumped at this bailout plan, because it echoes so
many of the Administration’s themes.

You might be surprised to learn that a national security argument is key for this
plan.  As explained in a leaked memo, the idea is that natural gas plants rely on
 pipelines that might fail, due to extreme weather or cyber-terrorism. (The weather
part of this argument has already been thoroughly debunked, leaving only the
terrorism threat). If the pipelines fail, so the argument goes, wind and solar can’t be
counted on 24/7, but coal plants and nuclear plants have their fuel on site and can
be operated round-the-clock.  Yet all of the necessary specifics are lacking to make
this argument credible: assessments of the likelihood of pipeline failures, availability
of alternative precautions, or what specific plants are actually needed as backups
and for how long.  Nor does the memo consider how the proposal could undermine
grid resiliency by squeezing out low-cost power suppliers and inhibiting investment
in new power plants.  Cybersecurity is a real problem for the grid, but this proposal
doesn’t even attempt a targeted response. Rather, the memo’s argument is mostly
just hand waving – like the Administration’s arguments for keeping EPA from
considering reliable scientific evidence based on confidential information.

Of course, everyone knows that the real reasons for the plan have nothing to do
with national security and everything to do with Trump’s allegiance to the coal-
mining industry.  And this isn’t the first time that Trump has relied on national
security as a smokescreen – there’s the immigration ban, not to mention his
invocation of national security to justify tariffs for steel and aluminum.

Like the tariffs, the bailout plan also reveals how little Trump cares about such
traditional Republican ideas as cost-benefit analysis, free markets, and federalism. 
The elaborate memo discussing the basis for the plan fails to engage in anything
remotely resembling cost-benefit analysis, with zero effort to evaluate the likelihood
of breakdowns in gas supplies, the harmfulness of those breakdowns in specific
markets, or the cost of the bailout plan on electricity users.  And of course, the plan
is a slap in the face at free-market competition in electricity markets.  In most
states, large generators are owned by local utilities and mostly supply local needs,
but if this plan goes into effect, states will be deprived of control over the operation
of these generators.

https://www.bloomberg.com/news/articles/2018-06-01/trump-said-to-grant-lifeline-to-money-losing-coal-power-plants-jhv94ghl
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The legality of the plan is also highly dubious – not at all unusual for this
Administration.  The plan relies on two statutes.  One relates to national security. 
Besides the flimsiness of the national security link, this statute seems aimed at
forcing sellers to provide goods, not forcing buyers to purchase them.  The other
statute relates to grid emergencies, and it’s hard to see this as anything like an
emergency.

It’s also doubtful that the plan could survive judicial review under the “arbitrary and
capricious” standard, which requires a reasoned justification based on the
evidence.  Here, the evidence is thin and doesn’t seem to point toward a need for
sweeping action to prevent the supposed risk.

Not that lack of evidence or detailed reasoning is a surprise.  After all, Trump prides
himself on his unpredictability, and his thought processes are best expressed in
tweets. In new editions of legal dictionaries, right next to the entry for “Arbitrary
and Capricious,” you might find a picture of who-know-who.

https://legal-planet.org/2018/05/14/emergency-powers-a-two-edged-sword/

