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Like others on the extreme right, the Hoover Institution is campaigning against
“stay at home” orders because they cost too much money.  Regrettably, the most
recent argument to this effect on their website is by my colleague John Yoo.  He
argues that the Constitution requires states to compensate business owners for
their losses. That’s simply wrong.

In the blog post, Yoo and coauthor Harmeet Dhillon argue that shutting down
businesses is a “taking” of the business’s property which requires just
compensation under the Constitution.  The constitutional doctrines in this area are
quite complex, and Yoo’s expertise is in the very different area of presidential war
powers. In fact, it is clear that Supreme Court precedent does not support his view.

Yoo and Dhillon claim that closing businesses in effect commandeers them for the
public good, just as if the government had seized their property. If it were true, this
would be what the courts call a physical taking and would therefore require
compensation.  But the Supreme Court has made it clear that a physical taking
exists only when the government or members of the public seize, occupy, or enter
property.  A physical taking involves the destruction of the owner’s right to exclude
others.  As the Supreme Court has said, the government commits “a physical taking
only where it requires the landowner to submit to the physical occupation of his
land.”

Another way of reading their argument would be that the shutdown order
constitutes a “total taking” of property, similar to a law that prohibits any
development on a parcel of land. There are two basic flaws in this argument.

One flaw is that the total taking doctrine requires a permanent prohibition, not a
short-term prohibition required by temporary needs.  The Supreme Court made that
clear in a case involving a temporary ban on development as part of an effort to
preserve Lake Tahoe.

The second flaw is, if anything, more decisive. In the same case where the Supreme
Court adopted the idea that permanent development bans are takings, it recognized
an exception: there is no taking if the owner’s use of the property would be a public
nuisance. And there is little question that congregating people together during an
epidemic is a public nuisance unless there is an overriding public interest involved,
like operating a hospital.

Ironically, perhaps the greatest flaw in the piece by Yoo and his coauthor is that it
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ignores the emergency powers held by a chief executive such as a state governor,
and overlooks the high degree of judicial deference that such actions enjoy.  The
irony, of course, is that he has spent much of his career arguing that precisely such
powers are held by the President and are immune from judicial review. But what is
sauce for the goose is sauce for the gander.


