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Bamboo coral from Mytilus Seamount in the Northeast Canyons and Seamounts Marine
National Monument. Credit: NOAA

On June 5, President Trump issued a “Proclamation on Modifying The Northeast Canyons
And Seamounts Marine National Monument.” This Proclamation follows a court defeat for
opponents of the National Monument — the DC Circuit last year dismissed a claim by
commercial fishing interests that the National Monument was unlawfully designated.

Trump’s Proclamation purports to modify President Obama’s 2016 Proclamation creating
the National Monument. The Obama Proclamation set the boundaries of the Monument and
prohibited extractive activities including commercial fishing (after a phase-out period for
crab and lobster fishing). Trump’s Proclamation declares that:

a prohibition on commercial fishing is not, at this time, necessary for the proper
care and management of the Northeast Canyons and Seamounts Marine National
Monument, or the objects of historic or scientific interest therein.

https://www.whitehouse.gov/presidential-actions/proclamation-modifying-northeast-canyons-seamounts-marine-national-monument/
https://www.whitehouse.gov/presidential-actions/proclamation-modifying-northeast-canyons-seamounts-marine-national-monument/
https://scholar.google.com/scholar_case?case=6055426492475850370&hl=en&as_sdt=6&as_vis=1&oi=scholarr
https://scholar.google.com/scholar_case?case=6055426492475850370&hl=en&as_sdt=6&as_vis=1&oi=scholarr
https://www.govinfo.gov/content/pkg/DCPD-201600596/pdf/DCPD-201600596.pdf
https://www.govinfo.gov/content/pkg/DCPD-201600596/pdf/DCPD-201600596.pdf
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It does little to explain that declaration, however. It notes that the Obama Proclamation
explicitly allowed recreational fishing to continue; asserts that some of the species
protected by the Obama Proclamation are not unique to the Monument or “of such
significant scientific interest” to merit special protection; and claims that other fish species
are adequately protected by the Magnuson-Stevens Act (the federal fishery management
statute) and other laws.

So, the key question is “can he do that?” We’ll find out what the courts think, eventually.
NRDC has already promised to sue, and no doubt other environmental organizations will
join them.

Litigation is also ongoing about the President’s authority to downsize national monuments
— several Planeteers opined on that issue here — but that issue is not raised by this
Proclamation. The question in this case is whether the President can unilaterally modify an
earlier President’s monument management measures, and if so under what circumstances.

I wish the answer was more obvious. There’s no question in my mind that commercial
fishing in the Monument is a bad idea, not only for conservation but for future extraction.
There’s good evidence that marine protected areas can enhance nearby fisheries — see for
example this recent report. And the short term costs of Monument designation to the fishing
industry seem small. The Washington Post has reported that most fishing vessels in the area
derive less than 5% of their landings from within the area of the Monument. (That statistic
was edited out of an administration report lest it undercut the case for lifting the fishing
ban.)

But just because something is a bad idea doesn’t mean it’s unlawful. Or that the courts can
undo it. Those are more difficult questions here.

To take the second one first, my guess is that the courts won’t intervene yet. Trump’s
Proclamation, bad as it is, does not require or even affirmatively authorize fishing in the
Monument. It just removes the prohibition. It is careful to say that “well-regulated” fishing
can be consistent with protecting Monument resources. Fisheries management plans from
the Regional Fisheries Management Council will likely have to authorize fishing on more
specific terms before a challenge will be ripe.

If and when the courts get to the merits, the outcome is still not clear. The Antiquities Act
does not specify how national monuments should be managed. Presidents have considerable
discretion over the agency or agencies they initially choose to manage a monument, and the
terms of management. It makes sense that those terms might have to evolve over time.

https://www.eenews.net/eenewspm/2020/06/05/stories/1063328217
https://www.nrdc.org/court-battles/nrdc-et-v-trump-bears-ears
https://legal-planet.org/2017/12/04/president-trumps-national-monument-rollback-is-illegal-and-likely-to-be-reversed-in-court/
https://www.americanprogress.org/issues/green/reports/2019/06/03/470585/marine-protected-areas-help-fisheries-ocean-ecosystems/
https://www.washingtonpost.com/national/health-science/trump-administration-officials-dismissed-benefits-of-national-monuments/2018/07/23/5b8b1666-8b9a-11e8-a345-a1bf7847b375_story.html
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Given how little is known about many landscapes, and even more so seascapes, it makes
sense that initial management prescriptions should not be frozen for all time.

But there surely is a limit. Management must protect the resources for which the monument
was established. Just as (for reasons explained by my colleagues) President Trump cannot
undo an earlier Proclamation, he cannot wish away the resources that Proclamation sought
to protect. Trump’s declaration that some fish within the Monument occur elsewhere and
that others are not interesting enough to warrant protection are therefore irrelevant.

Any change in management must be justified by some explanation of why the earlier terms
weren’t necessary to protect the resources President Obama found to be of scientific
interest. Trump’s Proclamation provides no such evidence or explanation. Any fishery
management plan that purports to allow commercial fishing within the Monument’s
boundaries will have to make the case that it is consistent with protection of the area’s
unique ecosystems.

Of course, the simplest way to solve this problem would be to vote President Trump out, in
favor of an administration with genuine concern for the environment, and genuine
understanding that long-term sustainable fisheries depend on a healthy ecosystem. And that
maintaining the health of the ecosystem may require blocking some key areas off from
commercial exploitation.

https://legal-planet.org/2017/12/04/president-trumps-national-monument-rollback-is-illegal-and-likely-to-be-reversed-in-court/

