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Earlier today, the D.C. Circuit Court of Appeals decided two cases that add to the
legal difficulties the Trump EPA will face in court. The difficulties relate to two
proposed EPA rules that attempt to hamstring future efforts to impose tighter
restrictions on pollution. Both EPA rules rely on vague, general grants of rule-
making authority from Congress. That just became more tenuous.

One of the EPA proposals is the so-called “science transparency rule,” which is
perversely designed to limit EPA’s future ability to utilize well-regarded scientific
studies. The other proposal will reduce the agency’s flexibility in conducting cost-
benefit analysis of future regulation.

In attempting to find legal authority for these rules, EPA has looked to general
grants of rule-making authority. One such law is the Federal Housekeeping Act.
That law (which may not actually apply to EPA) provides: “*‘[t]he head of an
Executive department or military department may prescribe regulations for the
government of his department, the conduct of its employees, the distribution and
performance of its business, and the custody, use, and preservation of its records,
papers, and property.” The agency has also invoked similar grants of authority
found in particular pollution laws, also often used for housekeeping purposes such
as personnel or paperwork rules. For instance, section 301 of the Clean Air Act
allows the head of EPA to “to prescribe such regulations as are necessary to carry
out his functions” under that law.

There were already doubts about whether these housekeeping laws supported the
Trump EPA proposals, especially the scientific transparency rule. (Sean Hecht and |
previously blogged about this here and here.) The two new D.C. Circuit cases
smack down other efforts to stretch similar grants of rule-making authority. They
will make it even harder to justify Trump’s EPA proposals.

Neither of the two new D.C. Circuit cases is environmental — one involves Medicaid
and Medicare, and the other involves securities markets. So | won’t go into the
rather complicated facts. Instead, I'll just pull out some quotations from these
cases:

e “A ‘necessary or appropriate’ provision in an agency’s authorizing statute
does not necessarily empower the agency to pursue rulemaking that is not
otherwise authorized.”

e “Rules are not adopted in search of regulatory problems to solve; they are
adopted to correct problems with existing regulatory requirements that an


https://www.govinfo.gov/content/pkg/FR-2020-03-18/pdf/2020-05012.pdf
https://www.epa.gov/sites/production/files/2020-06/documents/consistent_transparent_bca_fr_notice_final_pre-pub_0.pdf
https://legal-planet.org/2019/11/15/epas-draft-update-to-its-science-transparency-rule-shows-it-cant-justify-the-rule/
https://legal-planet.org/2018/04/30/the-questionable-legal-basis-of-the-transparency-proposal/
https://www.cadc.uscourts.gov/internet/opinions.nsf/0A5EA103BE5E53D185258589005371B9/$file/19-5222-1847403.pdf
https://www.cadc.uscourts.gov/internet/opinions.nsf/BE5AD5AD3C0064408525858900537163/$file/19-1042-1847356.pdf
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agency has delegated authority to address.”

e “In other words, the further a regulation strays from truly facilitating the
‘administration’ of the Secretary’s duties, the less likely it is to fall within the
statutory grant of authority.”

» “Although the Secretary’s regulatory authority is broad, it does not allow him
to move the goalposts to wherever he kicks the ball.”

The facts and legal settings of these cases obviously differ from the EPA situation.
Still, it’s striking that two cases came down on the same day squashing similar
efforts by other agencies. There was already a steep road for EPA to justify its
efforts to handicap future regulation. The road just got a little steeper.



