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Red State AGs are preparing to go to town with the West Virginia case. They seem to think
that everything involving climate change automatically becomes a major question. That’s
simply wrong. The doctrine is more nuanced. Recall that the Supreme Court struck down
OSHA’s vaccine mandate, essentially on major questions grounds, but the majority found an
HHS vaccine mandate for health workers unobjectionable. It all depends on the statutory
context, agency practice, and the specific regulation.

In West Virginia v. EPA, Chief Justice Roberts relied on the following factors in striking
down the Clean Power Plan:

Stark departure from past practice and regulatory norms. The1.
agency’s interpretation of the statute was “not only unprecedented; it also
effected a ‘fundamental revision of the statute, changing it from [one sort
of] scheme of … regulation’ into an entirely different kind.” Moreover, EPA
had relied on an obscure and little-used portion of the statue.
Breadth of the claimed authority. Under EPA’s view of the statute,2.
Roberts says, “Congress implicitly tasked it, and it alone, with balancing the
many vital considerations of national policy implicated in deciding how
Americans will get their energy.” Congress needs to say so clearly if that’s
what it intends.
Lack of relevant expertise. EPA lacked expertise on running the3.
electricity system.
Congressional consideration and rejection. Congress considered and4.
rejected multiple efforts to create a cap-and-trade scheme for carbon.

With that in mind, let’s look at the areas of regulation that Republican AGs claim are major
questions.

Emissions standard for cars. At least one industry lobbyist has said an EPA plan to phase
out gasoline cars would be a major question.  Of course, EPA has never proposed doing so.
It has, however, imposed increasingly tough fuel efficiency standards on gasoline cars.
Roberts made it clear, though, that EPA can impose tough but feasible standards even if
they have the effect of reducing the use of a fuel.

Directly imposing a Zero Emission Vehicle (ZEV) mandate could raise other questions. But
looking at the four West Virginia factors, this most likely wouldn’t be a major question
either. There’s a precedent of sorts in EPA’s approval of California’s ZEV mandate  starting
back in 2006 under President Bush. Moreover, EPA wouldn’t be using a forgotten fallback
provision of the sort it used for the Clean Power Plan, and so far as I know Congress has
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never seriously considered but rejected such a mandate.  And unlike determinations about
which power generators should operate, EPA wouldn’t be acting in an area traditionally
reserved to the states.  If I were advising EPA, I might recommend against trying this,
simply to avoid the litigation risk. Ratcheting up fuel efficiency for gas cars seems to be
moving things in the right direction anyway. But I think a ZEV mandate actually ought to be
upheld under West Virginia. 

SEC disclosure rule.  This has been a target for conservatives, and I’ve seen a lot of
discussion of the issue.  It’s clear that the SEC’s mission is protecting investors and the
operation of the securities market, not fighting climate change.  In order to justify any
disclosure requirement, on this or another subject, SEC will have to make a convincing case
that a company’s exposure to climate-related events and its current carbon emissions are
material to investors. There seems to be a lot of empirical evidence to support that view. 
Again looking at the four West Virginia factors, this does not involve a peripheral or
forgotten part of the securities laws.  It doesn’t get the SEC into a new area of regulation;
.disclosure requirements regarding a wide range of risks are fairly routine for the SEC.  So
far as I know, there’s no track record of Congress seriously considering but rejecting similar
requirements similar to congressional consideration of cap and trade systems for carbon
emissions.

The crucial question, it seems to me, is whether the SEC can make a convincing case that its
goals relate to the securities market, not to fighting climate change or rallying public
opinion against companies with high emissions. This will require not only a strong
evidentiary record but also a regulation that is carefully crafted to protect investor needs.

Natural gas pipelines.  Would it be a major question for FERC to consider downstream
carbon emissions in deciding whether to approve a gas pipeline?  This may be the easiest
question. The answer is no, it’s not a major question.  The SEC operates under a very broad
“public convenience and necessity” standard in approving pipelines. That standard has long
been considered to include consideration of environmental impacts, and FERC accordingly
has to have an environmental impact statement. FERC long resisted including climate
impacts, not because it thought they were outside its jurisdiction but because it thought
they were too uncertain.FERC was reversed by the D.C. Circuit multiple times before it
finally gave in.

Maybe it would be a major question if FERC adopted a blanket rule against new pipelines,
but it hasn’t proposed to doing so. It seems to be a straightforward application of the statute
to include environmental impacts (including carbon emissions) in the “public convenience
and necessity” determination. That means that on occasion they could tip the balance
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against a particular pipeline, but that’s not a big deal in the scheme of things.

* * * *

None of these regulations really should be considered major questions.  If I had to guess, I’d
say that the SEC rule is probably the one at greatest risk simply because of the optics. The
Commission will have to overcome an initial impression that it’s dabbling in climate action.
But the SEC can make a convincing case that it’s just doing its job: protecting investors and
the markets. The other regulations I’ve discussed involve lower litigation risks.


