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To cushion the shock of abandoning Chevron, the Supreme Court created a safe harbor for
past judicial decisions. This was well-advised. The Court itself applied Chevron at least
seventy times, as did thousands of lower court decisions. The key question will be the scope
of the grandfather clause.

The Court’s discussion began by saying that “we do not call into question prior cases that
relied on the Chevron framework.”  Thus, “the holdings of those cases that specific agency
actions are lawful—including the Clean Air Act holding of Chevron itself—are still subject to
statutory stare decisis [Latin for standing by past decisions] despite our change interpretive
methodology.” “This means that “mere reliance on Chevron cannot constitute a ‘special
justification’ for overruling such a holding, because to say a precedent relied on Chevron is,
at best, ‘just an argument that the precedent was wrongly decided.’”  And “That is not
enough to justify overruling a statutory precedent.”

It seems clear that the specific regulation upheld by an earlier decision is protected by that
previous decision.  Thus, the idea that overruling Chevron makes it open season on existing
regulations is an exaggeration, because many of those regulations are protected by binding
precedent.  The next question is the scope of the protection given an agency. The Court
begins by referring to specific regulations but then talks more broadly about statutory stare
decisis (precedent).

It’s significant that the Court referred to statutory stare decisis, because the general rule is
that cases interpreting statutes are especially difficult to overrule.  Unlike a constitutional
decision, a case interpreting a statute can be reversed by Congress passing a new law. 
Therefore, error correction by the courts is less needed for statutory precedents. That
means that overruling cases from the Chevron era will be very difficult.

What happens if a regulation that was upheld under Chevron is later amended? If the
features of the regulation that were challenged in the earlier case remain unchanged, that
should mean that the validity of those features is still binding law.  Presumably, the same
should be true even if the agency repeals the earlier regulation and replaces it with a new
regulation that retains those features. The innovations in the new regulation might be
subject to attack, but stare decisis (respect for precedent) should protect the features
inherited from the earlier regulation.

For example, EPA issued an interstate pollution rule that was based on an earlier Supreme
Court decision called EME Homer.   Less than a week before Loper, the Court stayed that
decision for other reasons, but nowhere in that opinion was there a hint that EME Homer
was in any way in doubt.
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There has been talk about a surge of litigation challenging regulations that were upheld
under Chevron.  The Court seems to have been trying to shut the door to such challenges.
Doing otherwise would have introduced chaos into many areas of regulation, with a
devastating effect on everyone who had relied on those decisions – investors, agency
officials, states, and Congress itself. No doubt there will be a few lawless judges – probably
in the Fifth Circuit – who will ignore the Court’s directives. They will deserve summary
reversal by the Supreme Court.

Tomorrow: A Sheep in Wolf’s Clothing?

 


